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Senate Bill 37 creates a water quality certification program for wetlands in Wisconsin. Senate
Substitute Amendment 1 to the bill is described below.

WATER QUALITY CERTIFICATION

The substitute amendment provides that no person may discharge dredged or fill material into a
“nonfederal wetland” without first receiving a water quality certification from the Department of Natural
Resources (DNR) under this statute and that no person may violate any condition of a water quality
certification issued by the DNR under this statute. It specifies that the DNR may not issue a water
quality certification under this statute unless it determines that the discharge will comply with all-
applicable water quality standards. o

As used in this certification requirement, a “nonfederal wetland” is a wetland to which the
federal discharge permitting process under sec. 404 of the Clean Water Act (33 U.S.C. 1344) does not
apply due to the SWANCC decision by the U.S. Supreme Court, but to which such permitting process
did apply on January 8, 2001.'

Thus, upon enactment of the substitute amendment, the DNR will be issuing wetland water
quality certifications under two laws: one for nonfederal wetlands under the new statute created by the
substitute amendment and the other for wetlands other than nonfederal wetlands under the Clean Water
Act. The DNR will apply its water quality standards for wetlands in ch. NR 103, Wis. Adm. Code, in
both certification processes.

! The Supreme Court issued its decision in the SWANCC case (Solid Waste Agency of Northern Cook County v,

U.S. Army Corps of Engineers, No. 99-1178 (U.S. Jan. 9, 2001)) on January 9, 2001. Additional information on this decision
is available in Legislative Council Legal Memorandum LM-2001-1, U.S. Supreme Court Case on Wetlands, January 25,
2001,
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DELINEATION PROCEDURES

The substitute amendment establishes that, if there is a dispute between the DNR and a person
who is applying for or holds a water quality . certification issued under the new statute over ‘the
delineation of the boundary of a nonfederal ‘wetland, the DNR and the person must use the procedures
contained in the 1987 Wetlands Delineation Manual published by the US. Army Corps of Engineers
(ACE) in resolving the dispute. If the ACE publishes an edition of this manual after the effective date of
the provision, the DNR may, by rule, designate that the new edition be used to resolve nonfederal
wetland boundary delineation disputes.

EXEMPTIONS

The substitute amendment provides two sets of exemptions from the nonfederal wetland water
quality certification requirement: one based upon exemptions and limits on these exemptions set forth
in sec. 404 (f) of the Clean Water Act and the other based upon exemptions in the DNR's current water
quality standards for wetlands in ch. NR 103.

Clean Water Act Based Eaéemgtions

Exemptions

The exemptions based on the Clean Water Act apply to discharges into a nonfederal wetland that
is the result of any of the following activities:

e Normal farming, silviculture or ranching activities.

* Maintenance, emergency repair or reconstruction of existing structures.
. Céﬁétruction and maintenance of farm ponds, stock ponds or irrigation ditches.
* Maintenance of drainage ditches.

¢ Construction and maintenance of farm roads, forest roads and temporary mining roads, if done in
conformance with best management practices.

Limits on the Exemptions

The substitute amendment specifies that these exemptions do not apply if the discharge is
incidental to an activity that would bring a wetland into a use to which it was not previously subject and
if the activity may do any of the following;

¢ Impair the flow or circulation of any nonfederal wetland,

* Reduce the reach of any nonfederal wetland.
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Implementation of the Exemptions; DNR Rule Making

The substitute amendment directs the DNR to promulgate rules to interpret and implement the
exemptions and limits on the exemptions. These rules must be consistent with the corresponding
provisions in the Clean Water Act and federal regulations, rules, memoranda of agreements, guidance
letters and other provisions having the effect of law established by a federal agency under these Clean
Water Act provisions in effect on the effective date of the substitute amendment. If any of these federal
Provisions are subsequently modified or amended, the DNR may, but is not required to, incorporate
these amendments or modifications into the rules, but may not otherwise amend the rules.

The substitute amendment also directs the DNR to submit its final draft version of the rules to
the Legislative Council Rules Clearinghouse no later than the first day of the 13th month beginning after
the effective date of the substitute amendment. (In general, the DNR may not promulgate the rules until
after the Rules Clearinghouse completes its review of the draft rules, the DNR holds one or more
hearings on the rules, the Legislature reviews the rules and the Natural Resources Board adopts the final
rules.)

Temporary Process

The substitute amendment creates a temporary process that applies between the effective date of

the substitute amendment and when the DNR’s rules interpreting and implementing the Clean Water Act

: While ‘the temporary process is in"effect, no person may “discharge
dredged or fill material into a-nonfederal wetland unless the person does either of the following;

based exemptions become effective. While

* Demonstrates to the DNR’s satisfaction that the activity which will result in the discharge will
qualify for an exemption under the Clean Water Act.

.. Receives a_ﬁ?}hféderé} :i_)veﬂahd water quality certification issued under the new state program.

Chapter NR 103 Type Exemptions

The exemptions based on ch. NR 103 apply to artificial nonfederal wetlands in any of the
following settings:

¢ Sedimentation and storm water detention basins.
* Active sewage lagoons, cooling ponds, waste disposal pits, fish rearing ponds and landscape ponds.
e Actively maintained farm drainage and roadside ditches.
¢ Active nonmetallic mining operations.
A person acting under one of these exemptions must give the DNR 15 days notice of the
proposed activity. The person may proceed with the activity at the end of the 15-day period without any

DNR  approval unless notified by the DNR that the artificial nonfederal wetland has a significant
functional value as a wetland.




GENERAL WATER QUALITY CERTIFICATIONS

The substitute amendment authorizes the DNR to issue general water quality certificafions for
types of activities that are similar in nature and that, individually and collectively, will have minimal
adverse effects on the environment. General water quality certifications may have a term of no more
than five years. This provision is based on a provision of the Clean Water Act.

RELATION TO OTHER DNR REGULATORY PROGRAMS

The substitute amendment establishes that the new nonfederal wetland water quality certification -
requirements created by the substitute amendment do not affect the authority of the DNR to do any of
the following;

* Regulate the discharge of dredged or fill material in a nonfederal wetland under the specified
regulatory programs. These programs are the programs subject to the interdepartmental coordination
of environmental protection measures between the DNR and the Department of Transportation under
s. 30.12 (4), Stats.

* Issue a water quality certification under rules promulgated under ch. 281, Stats., to implement the
federal water quality certification program under sec. 401 of the Clean Water Act that is applicable
to wetlands other than nonfederal wetlands.

DNR INSPECTION AUTHORITY

The substitute amendment gives the DNR inspection authority relating to the new nonfederal
water quality certification program. It authorizes an employee or representative of the DNR, upon
presenting his: or her credentials and subject to the requirements identified below, to do any of the
following for purposes of enforcing the new program: N
* Enter and inspect any property on which a nonfederal wetland is located that is subject to a water

quality certification issued under the new program.

* Enter and inspect any property to investigate a discharge of dredged or fill material if a wetland is
located on the property and where the DNR has reasonable suspicion that a violation of the new
program has occurred or is occurring.

* Gain access to and inspect any records that the DNR requires the holder of a water quality
certification to keep.

A DNR employee or representative may exercise any of these three inspection authorities only
during reasonable hours and only after the DNR has provided reasonable advance notice to the person
owning the property involved or to the holder of the water quality certification. In addition, a DNR
employee or representative may not inspect a record kept by a holder of a water quality certification
unless the holder, or the holder’s designee, is present or unless the holder waives this requirement,



OTHER ENFORCEMENT PROVISIONS

The substitute amendment also applies the penalties that generally apply to ch. 281, Stats. (Water
and Sewage) to violations of the provisions of the substitute amendment. In addition, it gives the
Department of Justice (DOJ) the same role in enforcing the provisions of the substitute amendment as
the DOJ has in enforcing other environmental regulations.

OTHER PROVISIONS

The substitufe amendment renumbers the existing statute regarding wetland compensatory
mitigation to ch. 281 and makes a minor terminology change in this program. This change replaces
“owner” with “proprietor” in this program, as ch. 281 currently defines and uses the term “owner” in a
manner more restrictive than the term’s use in the mitigation statute.

EFFECTIVE DATE
The sub:sft'itute' amendment takes effect on the day after its date of publication, pursuant to s.
991.11, Stats. AR o '

Adoption of Senate Substitute Amendment ! was recommended by the Senate Committee on
Environmental Resources, Ayes, 5, Noes, 0, on February 8, 2001. Passage of Senate Bill 37, a5
amended, was recommended by the Senate Committee on Environmental Resources, Ayes, 5, Noeg;' 1,/
February 8, 2001. . -
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1905 HALL, AVENUE

P.O. BOX 135

MARINETTE, WI 54143:0135
715932:5120°

- -
City of Marinette FAXTiS TSIz
DOUG OYTZINGER
January 30, 2001 MAYOR-

Senate Committee on Environmental Resources
Wiscopsin State Senate

POy Box 7882

Madison, WT 53707.7882

Subject: LRB-2106/1 Restore DNR Wetlands Authority
Dear Scnators:

T wish to resister my strong opposition to LRB-2106/1 in its current form. The City of
Marinette has within its boarders numerous isolated wetlands ot very small acreage that are not
‘connected to or-flow into navigable waterways or even ditches. This bill would continue and in
some cascs expand an unnecessary level of regulation, which makes it nearly impossible to plan
for the orderly development of our community in accordance with our Com prehengive Plan,

1 consider myself a strong environmentalist but not a purist. This past year | initiated our
first “conservation” zoning designation ordinance and negotiated a “green space” around a local
development. Our city is a small but none-the-less urban environment. We fuke great care o
protect the “Shore Land Wetlands” and our river and bay frontage. Bul we have to do absolute
head stands trying to design comumercial, industrial and residential developments if small pockets
of “wetlands” are in area in which we wish to grow. These can be as small as a hallan acre and - | .
- frequently they are not even “wet” They simply have the soil type or vegetation that qualifies
~thom as being “wetlands.” Under the current and proposed rules, you can’t substitute artificial
ponds for these isolated “wetlands.”

‘This bill will perpetuate an anti-growth, anti-smart growth, anli-<common scnsc approach
to environmental issues. 1 urge the Committee o look ‘at exemptions for isolated “wetlands” of
two to four acres or less and | also urpe that local Planning and Zoning Boards be the appropriate
control over these smallor “wetlands.”

I regret that 1 only learned of this hearing two days before il is to oecur and | am unable
to rearrange my schedule to testify personally. Please accept this letter as a very strong
opposition Lo rushing this bill w a legislative vote without further refinement and public hearings.

Sincerely,
Doug Of r i@
Mayor

Ce: Senator Dave Hanson
Repregentative John Gard
Wisconsin Alliance of Clitics
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3" Grade Pupils from Lincoln Elementary School

909 Sequoia Trail
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Ben Bauch = Speaking For

Isls Bernard - Speaking For
Clifford Johnson - Speaking For
Jacki German - Speaking For .
Julia Rcwe.— Speaking For_

Kali Pruss - Speaklng For

3Danze§ Webb - R@glsterlng For
?eter Tha - Reglst@rlng For.
Bcunmy Vua - R@gzsterlng For
Taylor Chambers - Registering For
Mireace Williams - Registering For

Teacher Rebecca Rogenberg - Registering For
Teacher Susan O’'Leary - Registering For
Volunteer Barbara Rames, Reg;ster;ng For




Wisconsin
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Cranberry
Growers
Association

FOUNDED 18 8 7

February 1, 2001
To: Senate Committee on Environmental Resources
From: Tom Lochner, Executive Director

These comments are presented on bebalf of the Wisconsin State Cranberry Growers Association
(WSCGA). The WSCGA was formed in 1887 as an educational organization to represent
Wisconsin’s cranberry growers. We would like to present our views on suggested legislation for
a state wetlands regulation program in response to the recent US Supreme Court decision which
limited US Army Corps of Engineers authority on isolated wetlands under the Clean Water Act.

Cranberry cultivation is unique in all of Wisconsin agriculture. Cranberry growers cultivate a
native wetland plant for a food crop and as a result farm in wetlands. The cultivation also
requires large amounts of water to be readily available for frost protection, irrigation, winter
protection and harvest. Wisconsin growers have created vast storage areas in support of their
operations which has resulted in the preservation and protection of over 180,000 acres of
wetlands and uplands to sapport the roughly 16,000 of cranberry vines harvested in the state last
year. In fact, Wisconsin’s cranberry growers preserve and protect more wetland acreage in the
state than the Nature Conservancy and Ducks Unlimited combined at no cost to the taxpayer.
These areas have been documented to provide a tremendous diversity of wildlife habitat. Our
‘growers have long understood what wonderful areas these wetlands are: e

While we enjoy wetlands we also deal with the reality of their regulation on a daily basis. The
regulatory framework has been built based on the past twenty years or so of experience with the
COE and since 1991 Wisconsin DNR. . These regulations and their application in the field are
complex and can be difficult for the regulated community to understand. Our experience has
been that wetland regulations have become much stricter in the past ten years. This is due to new
policies at the COE, adoption of a MOA between the federal agencies on sequencing and
mitigation as well as the state’s adoption of NR103.

Simply stated wetland regulation consists of two components:

1. What area you regulate. We do not know what the COE role will be in the future as 2 result
of the court decision. We have heard speculation about huge amounts of wetland acreage -
1.5 to 4 million acres - that would be threatened, but have not heard from the COE on their
gaidance to their field offices to implement the court decision. We would suggest that before
any legislation is proposed the committee determine what exactly will change in the corps
regulatory program. Once all of the facts are determined legislation can be crafied as is
needed. If the intent of the legislation is to retain the status quo then there will need to be
changes made to the statutes. For example the state and federal definitions of what a wetland
is are different. The state would need to adopt the Federal definition to retain the status quo.
Any legislation needs to address this.

P.O. Box 365 ¢ Wisconsin Rapids, Wl 54495 o 715-422.2070
wiscran@wctc.net WWW . WiSCran.org




2.

What activities you regulate. In the simplest view ‘of regulation new activitics Tequire a
permit from the US Army Corps of Engineers (COE) and maintenance and operational
activities that are part of normal farming operations do not. We are concerned that any new
legislation ‘or rulemaking will excéed current COE regulations and require additional
permitting and costs. This could happen very easily unless there is close review of any
legislation. Proposed legislation has to include specific language to prohibit any expansion.

We would like to offer the following thoughts on any remedial legislation.

L.

It is our understanding that the legislation is designed to restore the “status quo” specifically
to make sure that wetlands regulated before the Supreme Court decision remain protected. If
so language must be included to cover areas that would not be subject to regulation under
COE interpretation and that language be included to make sure that there is not an additional
layer of regulation on wetlands that the COE maintains jurisdiction over. R

Under current Wisconsin law cranberry growers are granted rights to divert water and
construct dams, ditches and drains without a permit from DNR. The legislation must state
that the new law does not take away these rights,

It must recognize existing COE policies on activities. In the case of cranberries the COE
spent two years reviewing their policies on the regulation of cranberry activities under section
404. This resulted in the 1995 release of its analysis that has served as the guide for the
district’s review of cranberry projects. We propose that these types of policy issues need to
be incorporated into the legislation or in direction to the department.

Federal regulations allow for exemptions for minor drainage including installation of ditches

or water control faciities incidental to the planting, cultivation protection or harvesting of
cranberries. - Discharges for regulating or manipulating the water levels or flow or the

distribution of water within existing impoundments which are established for the production
of cranberries are exempt as well. Again we believe that this language has to incorporated in
the legislation.

A series of regulatory guidance letters have been issued by the COE setting policy when it
comes to the regulation of activities including cranberries. While some have expired they
still remain the policy of the COE until revoked. The legislation needs to direct DNR to
adopt the appropriate ones for use in Wisconsin.

The state is in the process of adopting a limited wetland mitigation program that is not
consistent with the program of the COE. Legislation would need to allow compensatory
mitigation identical to the program run by the COE in order to meet the goal of not going
beyond regulation prior to the court decision.

Administration of a wetland regulatory program will be expensive. The legislation needs to
look at the most economically efficient method to regulate activities. The recent wetland
mitigation legislation is estimated to cost the state $600,000 and 12 FTE to review mitigation
plans for at most 300 acres of wetland impact per year. What are the additional costs to
implement a statewide wetland regulation program?




8. Wisconsin DATCP has oversight of drainage districts in the state. DNR requires permits for

maintenance. dredging in some of the districts and authority over some of their other

activities. Could this legislation place all of the responsibilities at one agency to save costs
for the state as well as the drainage districts?

9. There are low function or poor quality wetlands that are currently subject to regulation.
These include low spots in corn or hay fields that provide little if any wetland benefit yet are
treated the same for regulatory purposes as high value fens. This legislation could provide an
opportunity for the state to place priorities on protecting high value wetlands while
recognizing that those with lower functions and values may not require as high a level of
protection. ' s

10. The LRB draft 2106/P1 includes language to require a conservation easement on mitigation
sites. This exceeds current COE policy, which calls for a deed restriction on the property.
This insures protection indefinitely but does not have the other requirements of conservation

easements, which may include public access, ‘management ‘practices, etc. 'We would suggest
‘an amendment to-this section to maKe it consistent with federal requirements. -

I have ati:achedsome of the éocuments that the St. Paui Dastrict and Washington offices of the
EPA and COE have developed relevant to regulation of cranberries for the committee,

Cranberry growers have been subject to a high level of regulation by the COE and DNR with
respect to their activities in wetlands. We are not opposed to reasonable regulation in the future,
In this case we would encourage the committee to gather more information about the impacts of
the Supreme Court ruling before developing any legislation. We would also respectfully ask that
‘any such legislation not go beyond the regulations prior to the court decision. In order to make
sure that this objective is met we would suggest that the regulated community be allowed to
+  become active participants in the development of the legislation, _ .

o Weapprecmte theopportumty o present our views.  We would be happy to participate in any

process that provides for the protection of the state’s wetland resources while providing our
growers the opportunity to operate their farms under the same wetland rules as before the court
case, T

Sincerely,

Tom Lochner
Executive Director
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PROBLEM STATEMENT
NEED FOR LICENSURE TO CONDUCT WETLAND DELINEFATIONS

On July 1, 1998, Chapter 470 of the Wisconsin Statutes, entitled, “Examining Board of Professional
Geologists, Hydrologists and Soil Scientists,” (1997 Wisconsin Act 300) was created. This chapter
requires that those persons doing work in the area of geology, hydrology, and soil science be licensed
by the Wisconsin Department of Regulation and Licensing. An unanticipated problem with this licensing
program has arisen with respect to persons doing horticulture and wetland delineation and
restoration/creation work. Typically, those persons who are qualified to conduct such horticulture and
wetland related work do not meet the licensing requirements of Chapter 470 (see Chapter 470.05(3) and
(4} Definitions, 470(2) and (3) License Required, 470.04 Licensure Requirements, and 470.09 Penalties).

While exceptions to the licensure requirements are made for employees of the Federal government, State
and county land and water conservation employees who are certified as field engineers, public service
company employees, certain employees of private companies or corporations in connection with their
direct operations, construction contractors, land surveyors, teachers, well drillers, and those operating
within the scope of a license, permit registration, or certification granted by this State or the Federal
government, none is made for those individuals who identify, delineate, régulate, or otherwise manage
wetland systems. (see Chapter 470.025 Applicability). -Under this rule, the only wetland related work that .

~ legally can'be done are those activities carried out by a licensed geslogist, bydrologist, soil scientist, -
certified scil tester, or professional engineer, none of whom ordinarily have the botany or horticulture
backgrounds necessary for wetland plant identification.

The result of this rule as presently written is that wetland delineations and restoration/creation work will
largely cease to- be conducted by those who are most qualified to undertake such activities, or such
activities will be conducted at significantly increased and unnecessary cost to public and private agencies
and the regulated public.

To rectify this problem, the Commission suggests:

1. The State Legislature amend 1997 Wisconsin Act 300 to inciude 2 licensure program for wetland
scientists; or

2. The State Legislature amend 1997 Wisconsin Act 300 to eliminate the need for licensure Lo
perform wetland delineations under Chapter 470.02 License Required and add state, regional,
county, and municipal governmen: employees to Chapter 470.025(2); or

3. Establish a State Registry or Certification program for horticulturalists and wetland scientists,
which brings them into compliance under Chapter 476.625(1); or

4. Repeal 1997 Wisconsin Act 300.

LICENSIN.ST™ * o= %



WISCONSIN REALTORS™ ASSOCIATION
480} Forest Run Road, Suite 201

Madison, Wi 33704.7337

6O8-241-2047 & RDA-2Y9-1972

Fax; 608-241-2501

E-mail wiatfi@wra.org

Web site: hitpeiiwww.wra.org

Joan Seramur, CRB, CRS, GRL President William Malkasian, CAE, Executive Vice President

E~-maif: willisms@@newnorth.pet E-mail; wem@bwra org

To: Members, Senate Environmental Resources Committee
From: Michael Theo and Thomas Larson

Date: February I, 2001

Re: SB 37 -- Wetlands

The Wisconsin REALTORS® Assaciation urges you to oppose SB 37, legislation that attempts to
significantly expand the authority of the Wisconsin Department of Natural Resources (“DNR”)
and impose strict, uniform regulatory standards on all wetlands, without distinguishing between
the type or functionality of the wetland.

Background
Wetlands, like other natural resources, are vital to Wisconsin’s environmental landscape and our
outstanding quality of life. An incredibly complex and important ecosystem, wetlands are home
to a wide variety of species from microorganisms to plants, fish, amphibians, birds and many
other forms of wildlife. In addition to providing a habitat for animals and vegetation, wetlands
help prevent erosion and act as filters by removing pollutants from the water and by aiding in
nuirient absorption. Wetlands even provide opportunities for popular recreational activities such
as hiking, fishing, and boating. Without adequate regulations to protect wetlands, Wisconsin’s

. environment and qualityof life are in jeopardy. ' L el

The SWANCC Decision did not Eliminate the Corps Jurisdiction Over Isolated and
Nonnavigable Wetlands in Wisconsin. Despite some claims, the U.S. Supreme Court’s
decision in Solid Waste Agency of Northern Cook County (SWANCC) v. U.S. Army Corps of
Engineers, No. 99-1178 (January 9, 2001), did not eliminate the Corps Jjurisdiction over isolated
and nonnavigable wetlands in this state. The decision states that the Corp can no longer regulate
these wetlands by way of its Migratory Bird Rule. A close reading of this decision and a written
interpretation of the case by the EPA and US Army Corps of Engineers (“Corps”) suggests the
Corps continues to maintain virtually the same regulatory authority over these types of wetlands
that it had prior to the SWANCC decision. Specifically, the Corps’ memorandum states that the
Corps may continue to have authority over isolated, intrastate, and nonnavigable wetlands whose
“‘use, degradation, or destruction could affect other ‘waters of the United States.”” (See
Memorandum from the EPA and Corps, dated January 19, 2001, page4, sec. 5(b)(1)) Under this
interpretation, it is not clean what, if any, wetlands that were regulated under the Corps’
Jurisdiction prior to the SWANCC decision are no longer regulated.

Creating Overlapping Authority Between DNR and the Corps Would Create An
Unworkable System and May Be Preempted by Federal Law. Accordingly, any attempt to
provide the DNR with additional regulatory authority would seemingly overlap with or attempt to
usurp that authority currently held by the Corps. From the regulated public’s perspective,
overlapping jurisdiction between federal and state agencies creates an unworkable regulatory

REALTOR’ s 4 registered mark which identifies a professional in real estate who subseribes
it 10 a strict Code of Ethics as a member of the NATIONAL ASSOCIATION OF REALTORS”



environment that leads to “turf wars” between the agencies and uncertainty, confusion, and-deiays
for the public. From a legal standpoint, a court may find that Congress, by expressly giving the
Corps the authority to regulate such wetlands through the Clean Water Act, preempted states, like
Wisconsin, from essentially nullifying federal authority through the creation of its seemingly
identical, though more restrictive, regulatory framework.

Second, SB 37 is not a "status quo™ bill. SB 37 has a number of significant changes that
exceed the scope of authority granted to the Corps under Section 404 of the Clean Water Act.

First, Section 404 of the Clean Water Act requires a person to obtain a permit from the Corps if
they are going to discharge dredged or fill material into “the waters of the United States.”
Through federal regulations, guidances, and court decisions, “the waters of the United States” has
been defined generaliy as all surface waters that could affect interstate or foreign commerce. In
contrast, SB 37 reqmres a person to obtain a permlt from the DNR if they are going to discharge
dredged or fill material in a manner that may impair “the waters of the state.” See Wis. Stat.
Sec, 281 36(4}(b) Section sec. 281.01(18), Wis. Stats., defines “waters of the state” to include all
“surface waters and groundwater. In other words, Sec 404 regulates the act of discharging fill
into surface waters, while SB 37 would regulatg the act of discharging fill that could impact
surface and groimdwater ‘When compared to Sec. 404, SB 37 is an entirely different standard
whwh v;rtualiy glves the DNR unlimited authority over any activity it wishes to regulate.

Seccnd, SB 37 gives the DNR the authority to engage in ﬂiegal entries and searches of property.
The Fourth Amendment of the U.8. Constitution and engage in illegal entries and searches of
property. The Fourth Amendment of the U.S. Constitution protects individuals from illegal
government entries and searches of their property without a warrant. However, sec. 281.36(7)(b)
authorizes the DNR to “enter and inspect any property to investigate a discharge of dredged or fill
material” without first obtaining a warrant. Although it is important to provide the DNR with the
authorzty necessary to enforce wetland regulatzons this authority should not come at the expense
of our. cmi ilhemes o . . : -

SB 37 treats al! wetlands the same. Ali wetiands are not created equa] Soms are man-made
while others have evolved naturally over time. Wetlands vary in size, shape, location, and
qualities. Each has a combination of unique soil types, topography, climate, hydrology, water
chemistry, and vegetaﬂon

SB 37 however, faz!s to recognize the unique properties of different wetlands. Rather, it treats all
wetlands the same regardless of how that wetland functions in our environment. Whether it’s the
Horicon Marsh or a slight depression in a farm field that fills with water only one day per year,
SB 37 imposes the same strict regulatory standards.

Conclusion
Wetlands are important natural resources that need to be protected. However, if we are going to
replace the regulatory framework that is currently in place, the new regulations should:

» Classify wetlands based upon their functionality and unique characteristics;

> Establish a clearly-defined permitting process that delineates the authority of the various
regulatory bodies, provides certainty to the regulated public; and

»  Strongly embraces Wisconsin’s wetland mitigation/banking program.

We urge you to oppose SB 37, Please feel free to contact us with any questions or comments.
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Donald M. Reed is the Chief Biologist at the Southeastern Wisconsin Regional
Pianning Commission. He has been with the Commission since 1972. Mr. Reed
has also provided consultant services concerning wetland boundary identifica-
tion, wetland function and quality assessments, and/or wetland mitigation and
restoration planning to various local units of government, the Wisconsin
Department of Natural Resources, the U. 8. Army Corps of Engineers, the U. §.
Department of Justice, and law firms. Mr. Reed has a B.S. degree in Biology
and Geography from Carroll College and an M.S. degree in Botany/Zoclogy from
the Univafsity of Wisconsin-Milwaukee, Currently, he is completing a Ph.D.
degree in Bioclogical Sciences from the University of Wisconsin-Milwaukee. His
area of study is wetland ecology with & soil science minor. Among other
studies and reports, he is the co-author of *Wetland Plants and Plant
Communities of Minnesota and Wisconsin” published by the U. §. Army Corps of
Engineers. Finally, Mr. Reed is a recipient of the 1995 National Wetlands
Award for Qutsranding Wetlands Program Development awarded by the Environ-
mantal Law - ‘Institute and the U. §. Environmental Protection Agency




Good morning Mr. Chairman and Members of the Senate Environmental Resources
Committee. My name is Mike Carter, and I am the Director of Government-and Grower
Relations for the Wisconsin Potato and Vegetable Growers Association. While the
WPVGA has not vet taken a formal position on LRB 2106 relating to wetland water
quality certification, it is important to bring before the committee initial thoughts,
concerns and endorsements relating to this very new piece of legislation. Specifically, I
have four areas that I would like to direct your attention to and should be considered as

this bill is being discussed today. They are as follows:

L Time frame of the legislation |

: “While 1 realize that the recent Supreme Court Case has created a situation
in which there is a certain amount of urgency to pass a new bill, T am
somewhat concerned with the pace at which the new bill is proceeding. |
think it is safe to say that no one wants to see wetlands disturbed as a
result of a gap in the law, however there is a reason that the legislative
process is slow and deliberate; to insure the bill that passes has time to be
carefully considered, and to make sure the drafted language proposed does
what the authors intend. I am not suggesting the bill doesn’t accomplish

- the goals of the drafters, 1 am suggesting that everyone should get ample

time to dissect and respond to the specifics of the bill.

IL Opportunity to streamline drainage district law
Under current law, drainage districts fall under both DNR and DATCP
regulations in the state statutes. While the administrative rules were
streamlined and clarified two years ago, some conflict still exists within
the statutes. This bill might provide an opportunity to streamline
government by not having two departments having jurisdiction over
ditches, which are designed to drain excess water off of agricultural fields.
This is the type of duplication and inef¥iciencies embedded in the statutes
that have been rightfully identified and alleviated over the past several
years.

L. Cost
The concern here is twofold. First, because a fiscal note has not been
circulated the obvious question is what is the cost to the department to
implement this bill? Secondly, out of which state source will the money
corae from to pay for the new state hired staff that will be needed to run
the program which had been handled by the Army Corps of Engineers?




IV.  Distinction between low spots in a field and a wetland
“Again, there might be another opportunity here to make a real and
definitive distinction between wetlands that are real wetlands and low
spots in what most everyone would consider a wet spot on an agricultural
field that has no intrinsic wetland value.

Again, I would like to commend the committee for its quick action, but caution on acting
in a manner that does not allow for proper discussion and analysis. I would also like to
reinforce the point that the WPVGA has not yet had a chance to take an official position
on the bill, however we will relay our official position to you once we have had the time
to discuss the issue in greater detail.

| Wou_ld like to thank you for your time and the opportunity to speak to address the
committee on LRB 2106, and would welcome any questions at this time.




WISCONSIN LEGISLATIVE COUNCIL
STAFF MEMORANDUM |

TO: SENATOR ROBERT L. COWLE
FROM:  David L. Lovell, Senior Analyst
RE: 2001 Senate Bill 37, Relating to Water Quality Certifications for Wetlands

DATE:  February 1, 2001

: This memorandum, prepared at your request, describes the provisions of 2001 Senate Bill 37,
relating to water quality certifications for wetlands. This draft was developed by yourself and others in
response to a recent U.S. Supreme Court decision (the so-called SWANCC decision), which limited the
authority of the U.S. Army Corps of Engineers (ACE) to require permits for certain activities affecting
wetlands and so limited the state’s ability to review those permits. The draft seeks to restore the
regulatory review that the state had prior to the Supreme Court decision by creating a state version of the
ACE permitting process.

BACKGROUND

This section briefly describes the permitting of activities that affect wetlands under the Clean
Water Act and the effect of the Supreme Court decision. For a fuller description of these topics and
information regarding other regulations that apply to activities that affect wetlands, see Wisconsin
Legislative Council Legal Memorandum 2001-1, U.S. Supreme Court Case on Wetlands (January 25,
2001, by Rachel Letzing, Staff Attorney, and Mark Patronsky, Senior Staff Attorney).

Army Corps of Engineers Permit

Under s. 404 of the Federal Clean Water Act, a person who wishes to place or discharge dredged
or fill materials into navigable waters must obtain a permit from the ACE. The geographic scope of s.
404 has been very broad and encompassed all waters of the United States, including wetlands and other
waters that are not traditionally considered to be navigable. However, activities that may destroy or
degrade wetlands but that do not include the placement of dredge or fill material, such as draining,
excavation, flooding or burning, are not regulated under the Clean Water Act.

%
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State Water Quality C’ertiﬁc_ation

Section 401 (a) (1) of the Clean Water Act provides states a measure of control over activities
that affect wetlands. Under this section, an ACE permit under s. 404 is not valid unless the state in
which the permitted activity will occur certifies that the activity will meet state water quality standards.
Denial of a s. 401 water quality certification by a state, in effect, invalidates an ACE permit. In order for
a state to exercise jurisdiction under this section, the state must have water quality standards that are
applicable to wetlands. These rules are found in ch. NR 103, Wis. Adm. Code, and rules regarding the
water quality certification process are found in ch. NR 299, Wis. Adm. Code.

Supreme Court Decision

In Solid Waste Agency of Northern Cook County (SWANCC) v. U.S. Army Corps of Engineers,
the Supreme Court ruled that the ACE had exceeded its statutory authority by requiring a permit for an
action affecting certain isolated wetlands that are not connected to any navigable water of the United
States. Consequently, in the future, the ACE may not require permits for such actions. In the absence of
an ACE permit, the state loses its opportunity to apply its water quality certification process to regulate
these activities.

There is some question about the scope of the decision. At the minimum, the decision applies to
cases that match the fact situation in the SWANCC case. Specifically, the case addresses application of
the s. 404 permit process to wetlands that are isolated from navigable waters but that are tied to
interstate commerce through the fact that they are used as habitat by migratory birds (the so-called
migratory bird rule). However, language in the decision would allow a broader reading, prohibiting
application of the s. 404 permit process to any wetlands that are isolated from navigable waters. Initial
written guidance from the legal staff of the ACE and the U.S. Environmental Protection Agency
implements a narrow reading of the decision. However, it is expected that the new administration of
President Bush will review this issue and issue further guidance later this year. o

SENATE BILL 37

Overview

Senate Bill 37 seeks to grant the Department of Natural Resources (DNR) the same degree of
authority over activities affecting isolated wetlands that it had prior to the SWANCC decision. It does
this by creating a requirement in Wisconsin statutes that persons engaging in activities that affect
wetlands first obtain a water quality certification from the DNR. To the extent possible, the draft uses
the same language as is used in s. 404 and ch. NR 103, which is intended to ensure that the new
requirement will be interpreted and applied in the same manner as the s, 404 permit program was
implemented prior to the SWANCC decision. In particular, the new requirement is limited to the
placement of fill or dredged material in a wetland, as the s. 404 permit program is limited. The draft
also reproduces the exemptions from regulation that are contained in s. 404 and additional exemptions
for artificial wetlands that are contained in ch. NR 103, as well as language from s. 404 regarding
general permits.

The requirement for water quality certifications applies to activities affecting any wetland, not
only those affected by the SWANCC decision. The result of this is that, under the Bill, the DNR would
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regulate activities affecting wetlands over which the ACE does not have permitting authority; in cases
where the ACE still has jurisdiction, the DNR would perform the same function it did before the
SWANCC decision. In both cases, the authorization issued by the DNR would be called a water quality
certification and the review process would be the same. '

Provisions of the Bill

Water Quality Certifications

The Bill provides that no person may discharge dredged or fill material into a wetland without
first receiving a water quality certification from the DNR and that no person may violate any condition
of a water quality certification issued by the DNR. It specifies that the DNR may not issue a water
quality certification unless it determines that the discharge will comply with all applicable water quality
standards. It specifies that this requirement is in addition to and is not superceded by any other
regulatory requirement.

Exemptions

The Bill provides two sets of exemptions from the water quality certification requirement. The
first set of exemptions apply to the following activities:

* Normal farming, silviculture or ranching activities.

* Maintenance, emergency repair or reconstruction of existing structures.

¢ Construction and maintenance of farm ponds, stock ponds or irrigation ditches.
* Maintenance of drainage ditches.

¢ Construction and maintenance of farm roads, forest roads and temporary mining roads, if
done in conformance with best management practices.

The Bill specifies that these exemptions do not apply if the activity would: (a) bring a wetland
into a use to which it was not previously subject; (b} impair the flow or circulation of any waters of the
state; of (c) reduce the reach of any waters of the state. These exemptions and the limits on their
applicability are based on provisions of the Clean Water Act.

The second set of exemptions apply to artificial wetlands in any of the following settings:
* Sedimentation and storm water detention basins.

¢ Active sewage lagoons, cooling ponds, waste disposal pits, fish rearing ponds and landscape
ponds. '

* Actively maintained farm drainage and roadside ditches.

* Active nonmetallic mining operations.
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A person acting under one of these exemptions must give the DNR 15 days notice of the
proposed activity. The person may proceed with the activity at the end of the 15-day period without any
DNR approval unless notified by the DNR that the artificial wetland has a significant functional value as
a wetland. These exemptions are based on language in ch. NR 103.

General Wdter Quality C‘erﬁfﬁéatians

The Bill authorizes the DNR to issue general water quality certifications for types of activities
that are similar in nature and that, individually and collectively, will have minimal adverse effects on the
environment. General water quality certifications may have a term of no more than five years. This
provision is based on a provision of the Clean Water Act.

Enforcement Provisions

The Bill gives the DNR inspection authority relating to activities affecting wetlands. It
authorizes a representative of the DNR, upon presenting his or her credentials, to do any of the
following:

* Enter and inspect any property on which a wetland is located that is subject to a water quality
certification.

* Enter and inspect any property to investigate a discharge of dredged or fill material.

¢ Gain access to and inspect any records that the DNR requires the holder of a water quality
certification to keep. '

The Bill also applies the penalties that generally apply to ch. 281, Stats. (Water and Sewage) to
violations of the provisions of the Bill. In addition, it gives the Department of Justice (DOJ) the same
role in enforcing the provisions of the Bill as the DOJ has in enforcing other environmental re gulations.

Other Provisions

The Bill places the new requirements regarding wetland water quality certifications in ch, 281,
Stats. In addition, it renumbers the existing statute regarding wetland compensatory mitigation to ch.
281 and makes a minor terminology change.

The Bill amends the definition of “waters of the state” in ch. 281. Currently, “waters of the
state” is defined by listing the many diverse kinds of waters that make up the concept embodied in the
term. This list includes marshes, but does not include other types of wetlands. The Bill substitutes the
word “wetlands” for “marshes” in the definition.

DLL:wu
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Senate Committee on Environmental Resources
February 1, 2001

Testimony Regarding LRB 2106/1, on Behalf of the

Wisconsin Wetlands Association
by
Kirk W. McVoy

Heartfelt Thanks to the Committee for its prompt action in preparing this draft bill; it
has the full support of the Wisconsin Wetland Association.,

HURRY, HURRY, HURRY! Wisconsin needs not only a good Senate bill, but also
an appropriate Assembly bill, as soon as it can be written.

According to countless rumors circulating around Madison, many attempts are
already under way in Wisconsin to fill wetlands during this interim period between
the termination of federal jurisdiction over isolated wetlands and the enactment of
State legislation protecting them. This seems to us an ill-advised and extremely
unfair activity. It is unfair to those who have not been able to obtain fill permits in the
past, to those who will be denied them in the future, and certainly to the wetlands
themselves. If there is any governmental device for doing so, we would like to see

a moratorium on all filling of isolated wetlands until the legislative picture in
Wisconsin becomes clear.

It is our understanding that the intent of this bill is to preserve the status quo on
permitting for wetland fills---that whatever State legislation is passed be neither more
nor less restrictive than the previous rules used by the Army Corps of Engineers,
Whether this bill achieves this balance or not, the Wisconsin Wetlands Association
takes the position that this should be the goal of any current legislation. Neither the
environmental community nor those who have reasons to fill wetlands are entirely
happy with those rules, but we do not believe that the current chaotic situation is an
appropriate time to attempt to make changes from them. Such changes should be the
result of careful study, of consultation between both sides on the issue, and of
extended legislative hearings. This is a project for the future, not something which
should be attempted in the present high-pressure atmosphere.

The entire community is well aware that those interests who apply for fill permits
have substantial financial stakes involved. However, we wish to recall that there are
also very considerable financial stakes which are endangered by the Supreme Court
ruling. This very Committee expended a great deal of thought and effort only a year
ago in sefting up a careful procedure to govern mitigation of filled wetlands—-all of
which becomes null and void if no fill permits at all are required. In recent years,
very substantial investments have been made in wetland banks, in the wetland nursery
industry and in the extended community of ecological consultants who advise clients
required to mitigate destroyed wetlands. Most of these investments are severely
undercut by the Supreme Court decision, and can only be protected by appropriate
State legislation, such as the bill under consideration here.
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Wisconsin Builders Association

Memorandum
TO: Senator Baumgart and members of the Senate Environment Committee
FROM: Jerry Deschane
DATE: February 1, 2001
RE: LRB 2106/1 Wetlands

Principles
The Wisconsin Builders Association supports the protection of valuable wetlands and the

restoration of degraded wetlands. We have been very proud of our role in wetlands
protection and restoration, particularly last session’s landmark legislation that made
mitigation a priority in the wetland permitting process. We believe that a coordinated
regulatory process that includes protection and miti gation is the only way to achieve the
goals set forth in Senator Burke and Representative Powers’ Smart Growth legislation.

Impact of US Supreme Court Decision Limited

We are advising our members that the impact of this court decision is very limited, and
that the only prudent course is to continue to work within the existing regulatory process.
We base this opinion on the following:

. The Corps and the EPA have taken a very narrow interpretation of the
decision, requiring staff to review each instance carefully.

. Private legal counsel are split on whether that interpretation creates any
unregulated wetlands; it is very unclear, and therefore hazardous.

. Initial DNR estimates of impact included millions of acres of adjacent
wetlands, which the Court specifically stated are regulated.

. Other regulatory authority, including the Endangered Species Act,

Migratory Bird Treaty, Wisconsin’s Chapter 30, local zoning ordinances,
local environmental corridor restrictions, sewer extension regulations,
WPDES permitting, and others, provide an overlapping web of protection
for most, if not all, wetlands.

(continued)
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Concerns IR : '

We appreciate the often-stated goal of Chairman Baumgart, which is to plug the gap that
may have been created by the SWANCC decision, “nothing more and nothing less.” Our
concerns are that this legislation, does, in fact, significantly exceed current regulatory
authority, = R o '

. The legislation applies to all wetlands, even though the SWANCC
decision applies only to a narrow slice of isolated wetlands.

. It adds wetlands to the definition of “waters of the state,” which is
unrelated to the SWANCC decision but will have significant side affects.
. By using the state definition of wetlands in place of the federal definition,

the scope of regulation is widened. The state definition is different than
the federal both in'language and interpretation.

e  The bil]fs_.:clieﬁni’iion-(and' DNR’s interpretation) of artificial wetlands is
- different than the federal definition. e T
e . Thebillis silent on adopting all of the federal interpretations and

- guidance. Given the DNR’s and the Corps’ frequent disagreements, it is
- ‘reasonable to expect the DNR ‘will not adopt those interpretations.

. The bill creates a legal separation between the federal wetland program
and the state program, but property owners are still subject to both. As
either program evolves, applicants will be put through two different
regulatory programs, and the problem will get worse over time.

. The bill does not contain a' mitigation element, something required under
the federal program. )
. The bill grants the DNR authority to enter onto “any property” to

- investigate wetland issues (subsection 281.36(7)(b)), whether the property
' '-;:_Qm?xf:i‘éﬁ:iﬁ}ﬁil’?ﬁd’jﬁ_apgﬁnit_'j(iéc;i_s'_ibi_a_:'Qf__:i;s?érgnuihhoceﬁ;t third party. That
ratses serious Constitutional questions.

We Would Support an Alternative that Improves Wetland Protection _

This legislation demonstrates how difficilt, if not impessible it may be to simply “plug
the gap.” If it is not possible to achieve the Chairman’s goal of nothing more and nothing
less, we suggest the' Committee consider an alternative that improves wetlands and
wetland protection throughout Wisconsin, and that continues recent years’ gains in both
wetland acreage and quality.

We ask the committee to lay this legislation aside, and to work on something that is better
than the status quo, and we offer our pledge of support for that effort.




Testimony of Secretary George E. Meyer
Senate Environmental Resources Committee
Feb. 1, 2001

| We're here today to testify in support of a bill to restore protections to valuable Wisconsin
wetlands put at risk by the U.S. Supreme Court’s January 9 decision.

The bill would not add any regulatory process or program at the state level. The Wisconsin
Department of Natural Resources has been reviewing wetland projects and issuing water quality
certifications for those projects since the adoption of wetland water quality standards in 1991.

This bill would continue that program. There would be no new authority and no new exemptions.

DNR would not gain or lose in the decision process used to protect wetlands. The bill would
maintain the "world" as it was on January 8, the day before the Court's decision.

Citizens would follow the same application process as before to pursue projects that could
potentially impact wetlands, with the exception that in some cases, they would need to deal with
only one agency instead of two.

Overview of Wisconsin’s wetland protection program

Wisconsin has about 5.3 million acres of wetlands today, about half the total before statehood in
1848. These remaining wetlands are vital to fish, waterfow! and amphibian production. They’re
also vital to preventing floods, to protecting the quality of water in our underground aguifers, in
lakes and in streams, and to providing recreation and scenic beauty.

We protect these wetlands from being dredged or filled in through a web of programs that seek
to work with property owners to allow them to carry out the projects they want, but in ways that
avoid or minimize harm to the environment. The department, the U.S. Army Corps of Engineers
and local governments currently have overlapping jurisdiction over Wisconsin’s wetlands.

Wisconsin has jurisdiction to protect wetlands below the ordinary high water mark of navigable
waters under current state statutes. Wetlands lying within the shoreland zone of lakes and
streams are under the jurisdiction of ocal governments, which must enforce standards that are at
least as protective as the state’s minimum standards. The Army Corps of Engineers had
jurisdiction over these and all other Wisconsin wetlands under Section 404 of the Clean Water
Act. Section 404 gives the corps jurisdiction over navigable waters of the United States and their
tributaries. The US Supreme Court decision has now limited the scope of the Corps authority
over Wisconsin’s wetlands.

People who want to build, or pursue some other project that could potentially impact wetlands
must apply to the Corps for a permit or an exemption. Qur role, under our state water quality
certification process, is to review the proposed activity and provide a certification that the
activity would not violate any Wisconsin water quality standard. The activity cannot
significantly alter the wetland’s functions, nor result in other significant adverse environmental
consequences. A corps permit is not valid unless the applicant receives a water quality
certification from DNR.




We have had this federally-dependent jurisdiction over all Wisconsin wetlands since 1991,
Citizens petitioned the Natural Resources Board for the program because they were concerned
that the Corps was permitting projects that allowed an average of 1,400 acres of wetlands to be
destroyed every year. That’s like filling in half of Lake Monona every year. The water quality
certification program has allow DNR to slow federally permitted wetland to 330 acres per year
while still allowing development.

Since the implementation of our state water quality certification program, 86 percent of the
applicants have been able to get their projects done, often with modifications that minimize the
damage to the environment and enable applicants to complete their projects more quickly and at
lower cost.

U.S. Supreme Court decision

The January 9-U.S. Supreme Court decision affects the scope of the Corps jurisdiction under the
Clean Water Act, and by default, DNR jurisdiction through the water quality certification
requirement. The 5-4 majority ruled in favor of a group of northern Illinois communities that
wanted to build a solid waste facility on a 533-acre site that included an abandoned sand and
gravel site containing a number of ponds used by migratory birds.

The Corps of Engineers originally declined jurisdiction over the Illinois project because the
ponds were not considered "wetlands.” But the Corps later became aware that migratory birds
used the ponds, which the Corps asserted allowed them to extend the scope of their jurisdiction
to wetlands or waters used by birds protected by migratory bird treaties, or by other migratory

. birds. The municipalities challenged the Corps' assertion of jurisdiction but lower courts upheld

it until the U.S. Supreme Court ruled against the federal agency.

The court said that the Corps of Engineers exceeded its authority under Section 404 of the
federal Clean Water Act and could not assert jurisdiction over isolated wetlands and ponds. By
narrowing the water and wetland area subject to federal regulation, the decision also narrows the
areas and activities DNR protects through its water quality certification.

Wisconsin wetlands in the shoreland zone and wetlands below the ordinary high water mark
along navigable waters continue to be protected under other state laws. There is a mosaic of
other state laws, such as solid waste siting laws, that protect some of these isolated wetlands
under certain limited circumstances. These laws do not, however, provide a system which
protects most of our isolated wetlands from filis which will violate our state water quality
standards.

Impacts

The court’s decision potentially affects vast portions of Wisconsin’s remainin g wetlands, some
of them our most valuable and most endangered wetlands. Prairie potholes, wet meadows, many
forested wetlands, ephemeral wetlands, bogs and fringing wetlands along small, nonnavigable
ponds, are among the major categories of wetlands now at risk.



These wetlands do not fit the typical image people have of wetlands. In fact, some may question
whether they are worth saving and dismiss them as mudfiats. But research well documents their
value to the environment, to flood prevention, to water quality protection and to recreation. A
diversity of wetland types is needed, for instance, to maintain the diversity of invertebrate
populations essential to waterfowl. Seasonally wet areas provide a rich source of these
invertebrates at the time nesting hens and juveniles most need a high protein diet.

39 percent of Wisconsin’s 370 species of birds live in or use wetlands. Many important game
birds, mammals and fish are associated with wetlands, among them waterfowl, white-tailed deer,
ring-necked pheasants, northern pike and walleye,

Fully one-third of the plants and animals on Wisconsin’s state endangered and threatened list
depend on wetlands. That propertion is even higher (43 percent) for plant and animal species in
Wlsconsm that are on the federal endangered and threatened species lists.

Small xseiated Wetiands play a key role in the continued survival of the state-threatened
Blandmgs tm“de Many small populations would disappear as these wetlands are lost.

The potential loss of these wetlands is expected to greatly accelerate amphibian decline. The
kind of wetlands left without protection happens to be the only wetland types that most species
of frogs and salamanders can use for breeding. Loss of these wetlands can completely eliminate
entire populations for up to a mile away from the wetland itself. Thirty-cight of our 54
amphiblans and reptiles depend on wetlands for food or for habitat.

WISGOHSIH wetlands protect water quality by filtering out polluted runoff and preventing flooding
by stormg water. Studies-in the Midwest have shown that flood flows were reduced by 80
percent. in basms w1th weﬁands cempared 16 basins without wetlands.

Wetlands can also trap pesticides, fertilizer, sediment, and other substances carried in polluted
runoff. Studies have shown that wetlands may remove 80 to 90 percent of the phosphorus
attached to sediments. A 1989 study has shown 70 percent removal rates of nitro gen from water
entering prairie basin wetlands. In highly altered urban watersheds, however, small isolated
surface water wetlands may be some of the only areas that allow water to sink in.

In addition to these benefits that wetlands provide, they also are key to the health of Wisconsin’s
landscape. Because Wisconsin wetlands are so interspersed with other major community types in
the state - lakes, rivers, prairies, forest - they play a critical role in maintaining the overall health
and functioning of the these communities. Any wetland loss detracts from the diversity of
species and the ecological health of these other landscape communities.

Our initial review of the court’s decision suggests that millions of acres of wetlands are 1o longer
protected as a result of the U.S. Supreme Court decision. But the exact number of acres at risk is
not the issue.

‘Wisconsin citizens expect wetlands to be adequately protected. If this decision allows even 1
percent of the state’s remaining wetlands to be destroyed, that is not acceptable to our citizens,



nor to our governor. In a press release issued after the U.S. Supreme Court’s decision, Gov. Scott
McCallum said the ruling “will not result in a retreat from our long-standing commitment to
protect Wisconsin wetlands. “Under no circumstances will I allow Wisconsin wetlands to be
endangered by this ruling,” he said.

Legisiation

1 percent of Wisconsin’s remaining wetlands is 53,000 acres. Even if we lost just that 1 percent,
it would equal an area one-third the size of Milwaukee County. Restoring protections to any
wetlands affected by the U.S. Supreme Court’s ruling merely seeks to fill the gap in protection
and follows that court’s assertion that protecting isolated wetlands is a matter for the states, not
the federal government.

Under the bill before you today, DNR’s decision process would be the same one we follow
today. Citizens pursuing wetland projects would apply for a water quality certzﬁcatmn just as
they had to do before the court’s decision. In some circumstances, people would not be required
to geta Corps permit. They would need a decision from only one agency, not two. That is the
only difference citizens would notice, and it’s one they would applaud. Citizens have long
complained about having to work with two agencies.

The bill would carry forward the exemptions from the federal program, as well as exemptions for
certain artificial wetlands now allowed in our water quality standards. These exemptions cover
many normal forestry and farming practices,

This bill is not the ultimate in a state wetland protection bill. We acknowledge that. But we feel
...t is critical to mamtam the status quo as far as pretectaon and process. There would be no- new
- authority and no new &xemptmns DNR. wouid not-gain or lose in the dE:CiSlOl’i process that is
used to protect wetlands.

Because our department has been carrying out this water quality certification review since 1991,
we can continue to operate this program without new staff or revenues. If this law is adopted,
h()weVﬁr ‘our agency may be able to capture federal dollars for this ongoing wetiand protection
program. EPA headquarters in Washington, D.C., has told us that states that take steps to protect
their isolated wetlands will be eligible for funding thmugh the tribal/state wetland grant program.
They are also investigating additional sources of funding for state programs.

We need to move quickly to restore protections to these isolated wetlands. In the past three
weeks, DNR lawyers and wetland management specialists have received numerous calls from
citizens, developers, consultants and attorneys questioning whether DNR has jurisdiction over
wetlands they want to fill or dredge. Last week, we received a call from a quarry owner who was
himself receiving requests from people who wanted gravel to fill in wetlands. He was calling us
because he wanted a letter from us indicating that he would be doing nothing wrong if he met
their requests.

Every day we wait, we risk losing more wetlands. Wisconsin Supreme Court justices addressed
the consequences of such insidious losses in their landmark Hixon v. PSC ruling in 1966, where
they stated, '



“A httle fill here and there may seem fo be nothing to become excited about. But
one fill, though comparatively inconsequential, may lead to another, and another,
and before long a great body of water may be eaten away until it may no longer
exist. ‘Our navigable waters are a precious natural heritage; once gone, they
disappear forever.”

This bill seeks to restore protections to another key part of that precious natural heritage. And it
would do so without adding new burdens to citizens. In fact, what has been a rather complicated
web of regulations will be simplified for many citizens. And Wisconsinites will continue to
enjoy the environmental, economic, and spiritual benefits these wetlands bring.



Wisconsin

Manufacturers TO: Senate Environmental Resources Committee
C Gm?n erce FROM: Jeff Schoepke, Director, Environmental Policy
C Meme RE: Wetlands Legislation- LRB NUMBER -2106
DATE: February 1, 2001

Thank you for the opportunity 1o comment on LRB 2106, legislation
relating to regulation of wetlands.

WMC opposes this legislation for several reasons:

1} The problem of wetland exposure 1o development as a result
of a recent Supreme Court decision is vastly overstated.

2y The bill as drafted goes beyond the issue of isolated wetlands
as defined in the decision and is duplicative and burdensome.

3} WMC supports the development of a more comprehensive, net
gain wetland policy.

WMC believes media estimates of the impact of the recent Supreme
Court Decision Solid Waste Agency of Northemn Cook County v. U.S.
Army Corps of Engineers (SWANCC) have been misleading and
sometimes false. The decision speaks only to “nonnavigable,
isolated, [and] intrastate” wetlands. A January 19, 2001 USEPA
memo confirms this fact. ‘Given the nature of the wetlands addressed
in SWANCC, it is difficult to estimate the number of acres affected.
However, data available shows suggestions of over 4 million acres are
irresponsible and inaccurate.

Furthez, the fear that thousands of acres of wetlands will be filled in
the near future is unfounded. The court decision puts these isclated
wetlands in legal imbo, especially with the likelihood of wetlands
legislation passing the Legislature this session. Sensible contractors
and business organizations including WMC are advising clients and
members to wait for clarification of the impact on Wisconsin before
proceeding with any projects that impact wetlands.

WMC hopes the Senate and the legislature take a deliberate approach
on the issue of wetlands protection. These are valuable resources for
baoth our environment and economy, and WMC is committed to
working with the Legislature to forge good policy. The debate on
these issues deserves time and energy, and consensus rather than
division. Quick passage of bad legislation does not serve
environment well.

501 East Washington Avenue
P.C. Box 352
Madison, Wl 53701-0352
Phone: (6808) 258-3400
Fax: {(608) 258-3413
WWW.WITIC. Or g




The stated intent of the legisiation is to “fix” or "fill the gap” created
by the SWANCC decision. Howsever, LRB 2106 gives the DNR
regulatory authority significantly greater than that taken away from
the Army Corps of Engineers in SWANCC.

Rather than simply giving the DNR the authority to regulate
“nonnavigabile, isolated, Jand] intrastate” wetlands the bill creates a
whole new state regulatory scheme that attempts to mirror the federal
404 process. However, in doing so, the bill creates no specific
1eference to the type of wetland referenced in SWANCC. Therefore,
this bill would regulate not only the wetlands impacted by SWANCC,
but also those wetlands currently not regulated by federal or state
law. In essence, the bill creates a new dlass of wetlands and a new
state regulatory scheme for them. Whether this is the intent of the
authors ¢r not, that is the impact of this legislation. A far simpler
approach would have been simply to give DNR the authority to
regulate “nonnavigable, isoclated, [and] intrastate” wetlands.

Rather than focus on new regulations, WMC believes Wisconsin
should establish a new net gain wetlands policy. Instead of
regulating previously unregulated wetlands, we should refocus on
increasing both the quality and quantity of wetlands in the state.
Existing regulatory schemes hamper such opportunities, are
inefficient and burdensome and applying a new 404-style scheme in
Wisconsin will do little to hasten the growth of wetlands in the state.
WMC believes the legislature should build on the mitigation
legislation passed last session, considering additional opportunities
for mitigation where appropriate.  The Legislature should also
consider wetland tax ¢redits and other incentives,

In summary, WMC would urge the Senate Environmental Resources
committee and the Legislature as a whole o take a measured,
sensibie path and work to develop a comprehensive new approach to
wetland regulation. We are ready to work with you on such an
approach. However, LRB 2106 does not achieve these objectives, and
WMC opposes it at this time.
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411 S STATE CAPITOL
TESTIMONY ON SENATE BILL 37 BY SENATOR COWLES and
SENATOR BAUMGART

We would like to speak briefly on Senate Bill 37 relating to water quality certification for

wetlands.

The introduction of this bill is in response to the January 9" Supreme Court Decision in

Solid Waste Agency of Northern Cook County vs. U.S. Army crops of Engineers.

COURT CASE

= In a 5-4 decision, the Supreme Court held that the Corps exceeded its statutory
authority by asserting Clean Water Act jurisdiction over,”an abandoned sand and
gravel pit in northern Hlinois, which provides habitat for migratory birds.”

=  The Court’s decision invalidates the Corps’ assertion of jurisdiction over all waters

except for actually navigable waters, their tributaries and adjacent wetlands.

" SENATE BILL 37

» Due to the court decision, there are a significant number of wetlands left unprotected

in this state. The intent of Senate Bill 37 is to provide the same level of protection for
these wetlands that was in place prior to the court decision.

= Under the bill, no one may discharge dredged or fill material into a wetland unless the
discharge is authorized by a certification from DNR that the discharge will meet all
applicable state water quality standards.

* The language in this bill is near identical to the language in the Clean Water Act that
once provided jurisdiction over these wetlands through Army Corps of Engineer
permits. There have been only minor technical changes made for the purpose of
transitioning federal statute into state statute.

» All exemptions that were in place under federal law are included in this bill.

»  Some of these exemptions include:




-Normal farming, silviculture, or ranching activities

-Mainienance, emergency repait, or reconstriction or damaged parts of structures that
arein use in the waters of the state.

-Construction or maintenance of farm ponds, stock ponds, or irrigation ditches.
-Maintenance of drainage ditches.

-Construction or maintenance or ram roads, forest roads or temporary mining roads
that is performed in accordance with best management practices, as determined by
the Department.

* We want to stress that our intent with this bill is to provide the same protection for

these wetlands that was lost, no more, no.}ess. o

*  This is not the time to pro\?idé more protections or '&nfeakeﬁ the protection that was in
place prior to the court decision. |

* Some of the issues various groups want to address related to things they did not like
in the process, should be dealt with after we reinstate protection to the wetlands.

* Last session, we worked very hard with Representative Kedzie, the Builders, and
environmental groups to develop wetland mitigation legislation. The bill passed and

now we have a supported process in place, which allows for wetland mitigation.
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NEED FOR LICENSURE TO CONDUCT WETLAND DELINEATIONS

PROBLEM STATEMENT

On July 1, 1998, Chapter 470 of the Wisconsin Statutes, entitled, “Examining Board of Professional
Geologists, Hydrologists and Soil Scientists,” (1997 Wisconsin Act 300) was created. This chapter
requires that those persons doing work in the area of geology, hydrology, and soil science be licensed
by the Wisconsin Department of Regulation and Licensing. An unanticipated problem with this licensing
program has arisen with respect to persons doing horticulture and wetland delineation and
restoration/creation work. Typically, those persons who are qualified to conduct such horticulture and
wetland related work do not meet the licensing requirements of Chapter 470 (see Chapter 470.09(3) and
(4) Definitions, 470(2) and (3) License Required, 470.04 Licensure Requirements, and 470.09 Penalties).

While exceptions to the licensure requirements are made for employees of the Federal government, State
and county land -and water conservation employees who are certified as field engineers, public service
company employees, certain employees of private companies or corporations in.connection with their
direct operations, construction contractors, land surveyors, teachers, well drillers, and those operating
within the scope of a license, permit registration, or certification granted by this State or the Federal
government, none is made for those individuals who identify, delineate, régulate, or otherwise manage
- wetland systems (see Chapter 470.025 Applicability). ‘Under this rule, the only wetland related work that
legally can be done are those activities carried out by a licensed geologist, hydrologist, soil scientist,
certified soil tester, or professional engineer, none of whom ordinarily have the botany or horticulture
backgrounds necessary for wetland plant identification.

The result of this rule as presently written is that wetland delineations and réstoration/creation work will
largely cease to be conducted by those who are most qualified to undertake such activities, or such
activities will be conducted at significantly increased and unnecessary cost to public and private agencies
and the regulated public.

To rectify this problem, the Commission suggests:

1. The State Legislature amend 1997 Wisconsin Act 300 to include a licensure program for wetland
scientists; or

2. The State Legislature amend 1997 Wisconsin Act 300 to eliminate the need for licensure to
perform wetland delineations under Chapter 470.02 License Required and add state, regional,
county, and municipal government employees to Chapter 470.025(2); or

3. Establish a State Registry or Certification program for horticulturalists and wetland scientists,
which brings them into compliance under Chapter 470.025(1); or

4. Repeal 1997 Wisconsin Act 300.

LICENSIN.STM * &k




WISCONSIN LEGISLATIVE COUNCIL
LEGAL MEMORANDUM

U.S. Supreme Court Case on Wetlands

INTRODUCTION

A recent U.S. Supreme Court decision, Solid
Waste Agency of Northern Cook County
(SWANCC) v. U.S. Army Corps of Engineers,
No. 99-1178 (January 9, 2001), has had the
effect of restricting some of the authority of the
Department of Natural Resources (DNR) to
regulate wetlands. This DNR authority was
based on federal law that allowed it to issue
water quality certification for permits to fill
wetlands issued by the U.S. Army Corps of
Engineers (Corps). The Corps permit was
_ issued. contingent on a favorable DNR decision
- on the water quality certification. - '

The U.S. Supreme Court struck down certain
portions of the Corps regulations that defined its
authority.  These regulations applied Corps
Jurisdiction to isolated wetlands not adjacent to
or connected to a navigable body of water. This
restriction of Corps jurisdiction means that the
state no longer has the ability to issue water
quality certifications for those wetlands.

This memorandum provides a brief discussion
of the Supreme Court case and its effect in
Wisconsin.  This memorandum focuses on the
legal issues and does not address the acreage of
wetlands potentially affected by the Supreme
Court decision or the anticipated consequences
of this decision for wetlands in Wisconsin. The
DNR is currently reviewing data in an attempt
to quantify the effect of the U.S. Supreme
Court’s decision on Wisconsin wetlands.

SITUATION PRIOR TO THE
SUPREME COURT DECISION

CLEAN WATER ACT

Wetlands are subject to an intertwined set of
federal, state and local requirements. This
section specifically discusses the wetlands
regulations affected by the recent U.S. Supreme
Court decision in SWANCC.

In 1972, Congress passed the Federal Water
Pollution Control Act amendments “to restore
and maintain the chemical, physical, and
biological integrity” of the nation’s waters. ‘The: "
Act defined “navigable waters” as “waters of
the United States.” [33 U.S.C.s. 1362 (7).] The
subsequent history of the Act, including the
Supreme Court case, turn on this definition.

SCOPE OF SECTION 404 OF THE CLEAN WATER
Acr

Since its enactment, s. 404 of the Clean Water
Act [33 US.C. s. 1344] has evolved through a
series of statutory amendments, regulatory
changes and court decisions into the primary
federal program for the protection of wetlands.
Under s. 404 (a), a person who wishes to place
or discharge dredge or fill materials into
navigable waters, including wetlands, must
obtain a permit from the Corps.

Activities regulated under s. 404 include the
placement of fill for development, water
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resource projects (e.g. dams and levees),
infrastructure developments (e.g. highways and
atrports), and conversion of wetlands to uplands
for farming and forestry. However, activities
that do not include the placement of dredge or
fill material, such as draining, excavation,
flooding or burning, are not regulated under the
Clean Water Act.

EARLY STAGES AND I1970°S RULES

When the Corps issued regulations to implement
s. 404 m 1974, it assumed jurisdiction of
traditionally  navigable waters, including
adjacent wetlands, thus excluding many small
waterways and wetlands.

In 1975, a federal district court directed the
Corps to revise and expand its regulations to be
consistent with Congressionak intent, which the
court determined was broader than the 1974
regulations. In 1977, the Corps issued
regulations which defined “waters of the United
States” to include “isolated wetlands and lakes,
intermittent streams, prairie potholes, and other
waters that are not part of a tributary system to

interstate waters or'to. navigable waters of the

United ‘States, the’ degradation and destmctlon
of which could affect interstate commerce.” [33
CFR.s. 3232 (a) (5) (1978).] This definition
remains in effect today.

A subsequent series of court decisions
established that, under the broad definition of
“waters of the United States,” Corps jurisdiction
includes wetlands adjacent to navigable waters,
artificially created wetlands, and waters isolated
from navigable waters.

MIGRATORY BIRD RULE

In 1986, the Corps issued regulations to clarify
its jurisdiction under s. 404. Under what is
popularly known as the “Migratory Bird Rule,”
waters that are or may be used as habitat for
migratory birds are an example of waters whose
use, degradation, or destruction could affect

interstate or foreign commerce and therefore are
“waters of the United States.” [33 C.FR. s,
328.3 (a) (3).] Therefore, the Corps determined
that s. 404 (a) extends to intrastate waters that
are or may be used as habitat for migratory
birds.

STATE WATER QUALITY
CERTIFICATION

AUTHORITY IN THE CLEAN WATER ACT

In addition to s. 404, s. 401 (a) (1) of the Clean
Water Act provides a measure of control over
activities that affect wetlands. Under s. 401 (a)
(1), states may grant or deny certification for a
federally permitted or licensed activity that may
result in a discharge into the waters of the
United States. If the state denies certification,
the Corps will not issue the permit. The
decision to grant or deny certification is based
on the state’s determination of whether the
proposed activity will meet state water quality
standards. In order for a state to exercise
jurisdiction under s. 401 (a) (1), the state must
have water quahty %tandards that are appi;cable_

- towetlands.

Aporrion oF CH. NR 103

The DNR established procedures for water
quality certification decisions in ch. NR 299,
Wis. Adm. Code. In 1991, the DNR established
water quality standards for wetlands in ch. NR
103, Wis. Adm. Code, that provide review
criteria to determine whether an activity may
affect wetlands.

Chapter NR 103 is applicable to all DNR
regulatory, planning, management, liaison and
financial aid determinations involving wetlands,
and water quality certifications for s. 404
permits under ch. NR 299,



THE DECISION

Sorip WASTE AGENCY OF NORTHERN Coox
CoUNTY (swance) V. U.S. ArMy CORPS OF
ENGINEERS

On January 9, 2001, the U.S. Supreme Court
issued a decision in the case of Solid Waste
Agency of Northern Cook County (SWANCC) v.
U.S. Army Corps of Engineers. The question
presented in SWANCC was whether the Corps,
under the Clean Water Act and the Commerce
Clause of the U.S. Constitution, could assert
jurisdiction over ponds on an abandoned sand
and gravel pit in Northern Hlinois where those
ponds provide habitat for migratory birds.

FACTS

SWANCC, a group of Northern Cook County
municipalities, purchased the 533-acre parcel to
develop a solid waste disposal site. The plan
called for the filling of some of the over 200
permanent and seasonal ponds. SWANCC
contacted the Corps to determine if a federal
landfill permit was required under s. 404 of the
Clean Water Act. The ‘Corps originally declined
jurisdiction over the site because the ponds were
not considered “wetlands.” However, after
learning that migratory birds used the ponds, the
Corps reconsidered and asserted jurisdiction
over the site pursuant to the Migratory Bird
Rule. SWANCC’s application for a s. 404
permit was denied on that basis.

PROCEDURAL HISTORY

A U.S. District Court determined that the Corps
had jurisdiction over the site. SWANCC
appealed this decision and the decision was
affirmed by the Seventh Circuit Court of
Appeals, The Seventh Circuit concluded that
“the decision to regulate isolated waters based
on their actual use as habitat by migratory birds
is within Congress’ power under the Commerce
Clause, and that it was reasonable for the Corps
to interpret the [Clean Water] Act as authorizing

this regulation.” [191 F. 3d 845, 852 (7th Cir.

1999).]

Majorrry HOLDING

Holding of the Court

In a 5-4 decision, the U.S. Supreme Court
reversed the Seventh Circuit decision and held
that the Corps exceeded its statutory authority
by asserting Clean Water Act jurisdiction over
the Illinois site through the Migratory Bird Rule.
The - Court’s ‘holding  was - limited to the

appllcdtmn of _(Zorps._ regulation to nonnawgabie o
_ intrastate :;aters based upon the use.of
such waters by’ migratory birds.

The Court did
not reach the question of whether Congress
could exercise such authority consistent with the
Commerce Clause.

Questions Regarding the Scope of the Holding

There is additional language in the opinion that
raises questions about whether SWANCC is
narrow or broader. The majority states that: “In
order to rule for the [Corps] here, we would
have to hold that the jurisdiction of the Corps
extends to ponds that are not adjacent to open
water. But we conclude that the text of the
statute will not allow this.” [Slip op. at 7.] The
dissenting opinion seems to interpret this
language to preclude the Corps’ assertion of
Jurisdiction over any water body that is not part
of or “adjacent” to navigable waters. The
dissent states: “In its decision today, the Court
draws a new jurisdictional line, one that
invalidates the 1986 migratory bird regulation as
well as the Corps’ assertion of jurisdiction over
all waters except for actually navigable waters,
their tributaries, and wetlands adjacent to each.”
{Slip op., dissent at 13.]

FEDERAL AGENCY GUIDANCE

On Januoary 22, 2001, staff of the Environmental
Protection Agency (EPA) and the Corps issued
a joint memorandum that supports the narrow




interpretation of SWANCC, and does not
address the issue of a broader interpretation.
The memorandum also provides additional
guidance regarding the effect of SWANCC on
specific programs.

The memorandum notes that “the Court’s
opinion did not specifically address what other
connections with interstate commerce might
support jurisdiction over nonnavigable, isolated,
intrastate waters under the Clean Water Act.”
The memorandum states that jurisdiction over
such waters should be considered on a case-by-
case basis. Due to turmover in the federal
administration since the memorandum’s release,
it is possible that this is not the final word from
the Corps or the EPA about the scope of
SWANCC.

STATE AND LOCAL WETILANDS
REGUIATION AFTER SWANCC

The DNR has authority under s. 281.15, Stats.,
to promulgate water quality standards for
wetlands and to apply those standards in certain
. DNR decisions. . These standards are found in

-ch: NR 103, Wis. "Adm. Code, and apply to “all

department regulatory, planning, resource
management, liaison and financial  aid
determinations that affect wetlands.” [s. NR

103.06.]

The DNR has authority under s. 404 of the
Clean Water Act to issue or deny water quality
certifications for permits issued by the Corps.
After SWANCC, that DNR authority still exists.
However, it applies to a smaller universe of
wetlands since the Court held that the Corps
does not have jurisdiction under the Act to
require a permit for isolated, nonnavigable,
intrastate waters.

The DNR has its own regulatory authority
regarding wetlands, and applies the ch. NR 103
standards in making those regulatory decisions.
The DNR authority under state law is not
affected by SWANCC. However, DNR

‘regulation.

authority does not apply to all wetlands in the
state.

Much of the DNR authority applies to wetlands
that are below the ordinary high-water mark of
navigable waters. The ordinary high-water
mark is the location of the highest effect of the
waters on the shore, as evidenced by erosion,
the change from aquatic to terrestrial vegetation
or other similar characteristics. The remainder
of the DNR authority relates to specific
activities.

In addition to the DNR authority, current state
law provides wetlands regulatory authority
through other state agencies and local
governmental units. This authority is also not
affected by SWANCC, but is not subject to the
ch. NR 103 process.

Although this list appears lengthy, most of these
statutes relate to specific activities that occur
infrequently, such as landfill siting. Other
activities that are common, and are not below
the ordinary high-water mark or subject to local
shoreland/wetland zoning, may not be subject to
Corps - jurisdiction . and, - therefore, DNR '

The remainder of this part of the memorandum
lists and briefly describes the current state and
local wetlands regulatory authority that is based
on state law. There may be other regulatory
authority in statute or administrative rule. Also,
this list is meant to identify the programs but not
to describe them fully. The cited statutes and
rules should be consulted for more information.

STATE REGULATION

Chapter NR 103. The water quality standards
for wetlands under ch. NR 103 apply to all
regulatory and management decisions of the
DNR.

Navigable Waters. The DNR regulates various
activities affecting navigable waters and any



wetlands located below the ordinary high-water
mark of navigable waters. [See chs. 30 and 31,
Stats.]

Threatened and Endangered Species. The
DNR may issue permits for taking wild animals
or plants that are listed as endangered or
threatened. [s. 29.604, Stats.]

Exploration,  Prospecting and  Mining.
Exploration, prospecting and mining sites must
minimize the disturbance to wetlands. [s.
293.13 (2) (c), Stats., and chs. NR 131, 132 and
182.]

Land Application of Domestic Septage. DNR
rules provide that septage (holding tank and
septic tank waste) may not be applied to land

within 750 feet from any wetland. [s. NR
113.07 (1) (b).]
Wastewater Treatment Systems, Wastewater

treatment systems, sewage collection systems
and the discharges from them that require a
DNR permit may not adversely affect wetlands
and may not provide treatment capacity to new
structures docated on wetlands. - [s.. 110.10 (2)
(b), Stats., and ss. NR 121.05 (1)(g) and 128.11
(10) (e).]

Solid and Hazardous Waste. Most solid and
hazardous waste treatment, storage and disposal
activities require a DNR permit and may not
cause a significant adverse impact to wetlands.
[$s. NR 504.04 (4) (a) and 630.18 (2).]

Remedial Actions. Remedial actions under
DNR jurisdiction that involve a discharge to
wetlands may not exceed the water quality
standards in ch. NR 103. {s. NR 722.09 (2) (¢).]

Electric Generating Facilities and
Transmission Lines. The Public Service
Commission (PSC) must  determine that

proposed large electric generating facilities and
high-voltage transmission lines do not have an
undue adverse impact on environmental values.

The list of examples given in the statute does
not specifically mention wetlands, but its
applicability to wetlands can reasonably be
inferred. [s. 196,491 (3) (d) 4., Stats.]

LOCAL GOVERNMENT REGULATION

Local units of government (counties, cities and
villages) are required by statute to regulate
wetlands. The DNR defines the scope of these
regulations by rule, but administration and
enforcement of the ordinances is provided by
the local unit of government. The DNR does
not have direct regulatory authority under these
programs and ch. NR 103 does not apply. If a
county, city or village fails to enforce its
wetlands regulations, the DNR must bring an
enforcement action against the municipality to
compel it to enforce the ordinance.

County Shoreland/Wetland Zoning. Counties
are required to regulate various activities
affecting wetlands within the “shoreland” zone.
This is the area within 300 feet from the
ordinary high-water mark of a navigable stream
or the landward side of the floodplain,
whichever distance is- greater, or 1,000 feet from
the ordinary high-water mark of a navigable
lake, pond or flowage. Counties are required to
regulate wetlands of five acres or more. [s.
59.692, Stats., and ch. NR 115, Wis. Adm.
Code.]

City and Village Wetland Zoning. The city and
village wetlands regulatory program is
substantially similar in its scope and effect to
county wetlands zoning.  [ss. 61.351 and
63.231, Stats., and ch. NR 117, Wis. Adm.
Code.]

Lower St. Croix Riverway. Filling of wetlands
in the Lower St. Croix Riverway is prohibited
through mandated local zoning. [s. 30.27,
Stats., and s. NR 118.06 (12).]

Local Comprehensive Zoning. Cities, villages,
towns and counties have authority to regulate



land uses within their zoning jurisdiction. The
local authority to regulate land uses includes the
authority to protect wetlands beyond the
minimum scope of regulation under the statutes
described above. [ss. 59.69, 60.61 and 62.23,
Stats. ]

This memorandum was prepared on January 25,
2001, by Rachel E. Letzing, Staff Attorney, and

Mark C. Patronsky, Senior Staff Attorney. The
information memorandum is not a policy
statement of the Joint Legislative Council or its
staff.
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Inside Governor Thom

Research Report No. 7

Summary == Poimcs ovemde scientific evaiuauons and fair permit decisions, compromising our state’s environ-
mental oversight process, according to the results of a survey of all employees of Wisconsin's Department of .
Natural Resources (DNR). The survey, conducted by Public Employees for Environmental Responsibility {PEER)
found overwhelming support for removing the Governor’s power to appoint the DNR Sacretary and for reestablish-
ing the Pablic Interveners Ofﬁce which? was abolished by Govemor Tommy. Thompson in the 3995 Budget

o > 2 -“B;.g busmess now runs the Wisconsm
DNR. Our § go. ernor has done tremendous damage to
Wisconsin’s reputatmn as an envuonmental leader.”

On agency structure, employee sentiment was even
more definitive: -

* ‘More than nine out of ten think that the DNR
Secretary should not { be appointed by the chemor with
more than e:ght in ten favoring the return of this appoint-
ment power to the Natural Resources Board (1,399 staff)

* More: than i:wo~th1rds of respondents. (1,061 . _
empieyees) want the Pubhc Intervener’s Office restored

Introductmn

This past December, PEER mailed out surveys to all:
of the 3,073 employees of the Wisconsin Department of
Natural Resources (DNR).. The survey consisted of
guestions written by employees. More than half (1,537
individuals) answered, a very respectable response rate. -

Accordingto’ survey results, a strong plurality of
employees registered concems about pchtlcai influence
within the agency: '

* Nearly half of respondents (738 employees). feel

that scientific evaluations are influenced by political ”
considerations with less than a third in disagreement. “DNR empioyees themse’ives are doubtfal about their

* More than half do not trust DNR administrators effectweness in preserving Wzszonsw 's natural heritage,”
“to stand up to political pressure in protecting the envi- stated PEER n_atxonai F;teid i);rector Eric ngener. e

ronment,” (830 emp]ayaes)

*  More than two in five thmk that business “has
undue influence on DNR decision- makmg ™ (569 staff)
* QOverall, nearly half of the survey respondents
agree that Wlscons 'S ¢ enwmnment is not better protected




science and envaronmentai stewardshlp
The survey asked empioyees to assess condmons
within the agency:
* Nﬁaﬁy twe-thzrds heheve that DNR iacks “suffi _
cient resources to adequately perform its environmental
- mission.” (999 émployees) - -
* Th:ee~fourths say empioyee momle is’ poor (1,153
employees) -~
* More than one in six fear retalaatlon or know of
instances of reprisal against employees who advocate -
stronger environmental protection. - (277 empioyees)

A majority of survey rcspondents agreed that™
Secretary Meyer was doing a “good job” but similar. per-
centages raised-doubts about the performances of other
top agency administrators, “Employees believe that
Secretary Meyer is holfimg up under tremendous pres-
sure,” said Wingerter, citing another employee response
which read: “The biggest problem is 1o ‘free George
Meyer" by lettmg the Natural Resources Board appoint

the Secnetary and restoring the Public Intervener’s Office.

This will give: George Meyer all his “teeth’ back.”

For more information, contact Public Emplovees for
Environmental Responsibility, 20018 Street, NW; Suite 570,
Washington DC 20009 ‘Tel:(202) 265-7337" Fax (202) 265-
4192 info@peer.org Webpage WWW.peer.org

Employees Speak Out |

The following are typical responses to the question: “In
my opinion, the biggest problem facing the DNR is .
Note: This is an'abbreviated summary of responses. Fora
more compiete hstmg, contact PEER above

~ Political Influ
.(220 responses)_': G . ST

U “Governo Tox;c Tommy Thampsen Gav Thompson

has a long resume of opposing efforts to clean up and protect

the environment except when there is political berefit to him

personally.”

T grew up in Michigan and chose to work for the
Wisconsin DINR 25 years ago because it was and has been
one of the best-environmental agencies in the US, That is
changing now, negatzve}y Governor Thompson is very
shrewd and makes far-reaching decision out of the public eye
and with his extreme budgei veto power, often completely
reversing legislative intent.”

“Undue influence of the Governor’s office to benefit his
friends—state budget and services in this state are for sale if
you have the money, i.e. the Ashley Furniture deal!” -

“The Governor built a major, unneeded hatchery and
named it for himself. In the process, wétlands were filled,
wastewater permitting not followed, and forest ; are_as not meant
to be-cut for 50 years were clear cut and paved,” © .

“The Governor is so-supportive of business that the DNR
is not allowed to deny easements and permns.”- :

“The Govemnor of Wisconsin wields noniscientific mf_iuw
ence over the actions of DNR. The Govemor 10ld co-workers
and a division administrator not to release a mining EIS before
the last gubernatorial election, for fear it could cost hir votes
(EIS was not complete before then, it turned out). Fearof.- -
criticism by DNR staff of the Dept. of Transportation’ ZO-year :
road-building plan, which in turn threatens the profits of high-
way builders, the Governor’s campaign contributors, led the
DNR Secretary to remove a co-worker from his duties perform-
ing environmental impact reviews of haghway plans Paiztlca}
influence at its worst S

“Political pressure ancl Eabbymg by money to Govemor
which causes a) losing battle on land use pianmn_g/zpmng_ mmm
destroying natural environment. b) loss of critical sgnsit_i-ve
environment areas in the name of job creation when we're ©
already short of workers. Examples: Crandon Mine approved
water bottling company in Mecan River watershed.”

“Inability.-of a weil»meamng honest Sacretary (Meyer) to
stand up to political pressures from Gov. Thompson and those
who contribute. financially to Thompson’s campaign. Also,
FEAR of not doing the right thing politically is causing many
good conscientious employees who have no backing from the
administration to leave the agency. We have a brain drain and
are losing the historic perspective of an honest and integrity-
filled DNR. Very, very sad for the state.”

“We are dead in the water as an agen'cy -—-'e'x'actly' where
the Gevemer and his busmess supporters want us.”

(40 responses)

“The state leglslature is more frequentiy mﬂuencmg, or
reversing, scmncanbased decisions andfor polac;es for their own
political gain.”

*Increasing micro-management of the DNR by the -iegisla~
ture. The legislature has eliminated positions or reduced fund-
ing of programs at the DNR they disagree with. The elimina-
tion of the Lower Wisconsin Riverway coordinator is the best
example of this. Eliminating that position was a clear act of
retribution by a member of the state Senate.”

Influence From Big Business (62 responses)

“I have seen project after project thwarted, denied,
ignored because of monied ‘interests.” Citizens never get the
attention that the paper industry and road-builders do. In some
cases we are required to get businesses involved in decisions
where the public is ignored. Permitting decisions/rules are
based on industrial management practices, not the public’s or
the environment’s health.”

“Political considerations and job-relocation threats by pol-
luters often outweigh environmental concerns. The secretary
says he has never vetoed a referral to DOJ for enforcement. He
is correct. The next Jevel of management b&low the
secretary has that job.” -

“Politics” in General (7 35_-!'5&;5{211363’-} '
“Political influence and bowing to the changing winds
of the day. Good scientific studies with adequate professional




Summary i}f a Survey of Wisconsin Department of Natural Resources Employees

Public Eriployees for Environméntal Responszbﬁ:ty (PEER) is a national nonprofit alliance of state and federal resource
- professionals working to promote environmental ethics ‘and government accountability. PEER is Surveying all W;sconsm
- Department of Natural Resources (DNR) emiployees on issues concerning the state of environmental affairs at the agency.

with all contact with PEER; survey responses will be strictly confidential. PEER will tabirlate-and publish the survey resalts:-
and make them avaxlable to yau (1 537 DNR Employees responded)

L 'I’he DNR has sufﬁclent resources o adequateky perform its enwromnental mxsswn o
4% strongly agree 23% agree. 8% no opinion 46% disagree 19% strongiy disagmc :
2. DNR efﬁcxeatiy uses the resources availabletoit, ..

9% strongly agree 43% agree  11% no opinion 28% disagree 10% strongiy dlsagree

3. Wisconsin's environment is better protected now by DNR than it was five years ago. -
8% stro}ag}y agrﬁe 26% agree  17% no op;mon 33% disagree 15% strongly disagree

. serving the. general pubhc and the resource.
Il 6% stmngly agree 31% agree 27% no opimen 27% dxsagrae 9% strengly d;sagree

:_;_5 In my ex;)enence, sczent:ﬁc evaluatmns are mﬂuenced by political consﬁeratxons at DNR.
' 13% strongly agree 35% agree 22% no opinion. 23% disagree T% strong‘iy d:sagree

6. The regulated community has undue influence on DNR dec;s:ommakmg
10% sirongly agrce 32% agree 27% no opinion -26% disagree 5% strongly cﬁsagree

l! STRUC I!‘IBQ
7. The DNR Secretary should continue to be appomted by the Governor.

1% strongly agree 3% agree 4% no opinion 21% disagree  70% sirongly dtsagree
8. The DNR Secretary should be appomted by the Naturai Resources Board. :
" - 31% strongly agree 33% agree - 8% no opinion 6% disagree 3% strongly dasagree

9. The Pubizc Imervener 3 Ofﬁce shc;uid be re-established.
41% strongly agree 28% agree 24% no- ogimon 4% dzsagree 3% strengiy dasagree

10. DNR admamstranon is committed to enforcemem of envn‘onmemai iaws
15% strongly agree 4% agree 16% no op:mon 12% disagree 3% strongly ciisagrce

li 1L I think that DNR law enforcemem tends {0 focus dlspmpomonatelv on small vmiators rather than large
violators,
6% stmngiy agree 15% agree 34% no opm;en 34% disagree - .11% strongly disagree - -

!l 2.1 have been directed by a superior.to overlook environmental violations, s
-3% strongly agree 6% agree  22% no opinion 28% dlsagree: 42% strongky dlsagree

13, Ttrust DNR’s top administrators to stand up against political pressure in protecting the environment.
- 8% strongly agree 26% agree  12% ng opinion 34% drsagree 20% strongly dasagree

14. Georgc Meyer has done a good job as DNR Secmtary
12% strongly agree 38% agree  18% no opinion  23% disagree 9% strongly d:sagree

15. At DNR, administrators are selected on who they know rather than what they know.
15% strongly. agree 30% agree 32% no opinion  19% disagree 4% strongly disagree

16. Employee meraie at DNR is good, '
1% strongiy agree E?% agree % 1o opmmn 43% disagree 32% strongly dzsagree

controverszai project. ...

c__ 35% no apmmn 27% disagree 20% stmngiy disagree

openlyﬁadvocanng_ enfqrc_emeat of environmental regulations.
3%:10.0 _4% dxsagree 25% s;mngly disagree .

These questions were developed by your colleagues. Please take a few moments to-fill out this survey and mail it back. As

i

4 DNR admmistratxon does not allow the needs of individuals and busmesses seekmg permats 10 :ake precedence OVeF -+

17. Tknow of'a s;mazwn in.% im:h a DNR supenor has mtahated against a-staffer for domg his ‘or'her Jjob“wowell”ona -7

— — —— L




peer review are lacking. To sum up my frustration, Jwill -

quote you a statement made by my superior: ‘We don’t do
science at the DNR™®

' “Many of us O1d Timers (20-30 years of staff) probably
wouldn’t hire on with today's DNR because when we hired on
our mission was 1o serve the general public and the resources,
not the pohtzcaiiy influential. Simple math proves the ineffi-
ciency ef servmg the pabhc one at a time vs. C(}Hecuveiy

Agency R nizs ( 203 Responses)

- “Cur new orgamzatsonal structure has virtually eliminated
program checks.and balances, program direction, accountabili-
ty and leadership at the field level. Instead of ‘program-based’
support at the field level, we now have only non-program-
based supervxsors and generic ‘team’ support. Resource
Management is floundering and the public and resource base
are the victims. Over most my 30 year career, Wisconsin
DNR has been a leader in Resource Management and '
research— in just a few short years that’s been reversed!”

“Reorganization has done exam}y what our Govemor :
wanted—cripple the DNR; hire spineless management, and Jet
the staff/field workers take the fall. Northeast and Southeast
region have the worst management——espec;aiiy in the water
and waste programs. We are even told, as field staff, that busi-
nesses are our customers and we nieed to please them and keep
them happy.”

“Applicants for permits may as well be asked if they
want French fries with their approvals because nothing is ever
denied. Working here now is barely tolerable and I'm
ashamed to tell anybady that I do. By the way, I'm a manager
with [over 20] years of experience.” '

Staff' ng & thdmg (230 responses)

- “Woefully insufficient number-of staff positions commit-

“ted to civil and criminal environmental enforcement programs.
At present, there are (approx.) 15 full-time v:qmvalent environ-
mental enforcement positions statewide dedicated to issuing
Notices of Violation, Administrative Orders, or referring cases
to Dept. of Justice for litigation/prosecution. There are 7 full-
time equivalent environmental warden posmons statewide to
conduct complex civil/criminal investigations.’

*“It is not uncommon to have positions vacant for a year.”

Poor Leadership (718 responses)

“Although the political pressure is, indeed, great, DNR
management itself is shooting staff down whether or not there
is political pressure. Retaliation is a major, major concern.
Staff who do nothing are considered good employees. Thus,
after suffering the slings and arrows of management, and since
staff is cannon fodder, I am now the perfect employee because
I now do nothing-—no decisions, write few memos or letters,
and 1 haven’t conducted an inspection in two years. DNR is
morally bankrupt.”

“The good news: more than half of DNR’s supervisors
and administrators are competent! The bad news: tco many are
sub-competent.”

Lac U from th H

“In the public’s mind DNR is blamed for many many
things not within its control or responsibility. The legisiature
controls budgets and writes all the rules. It’s easy for local leg:
islators to ‘Blame it on the DNR."”

{31 responses}

“Wisconsin citizens still think the DNR is protecting th
interests. Citizens do not realize how political the DNR has
become and that DNR policy may not be protecting them or thy
state resources because of special interest influence thmugh the
Govermor's Office and the Legislative branch.” o

“A pabhc educated by the news media is the same nr WOr!

than uﬂeducatcd i
- Background

DER ’I‘akggver and Intgrvenar Loss

As part of the 1995 Budget, with little opportumty for
public awareness or input; a party line vote in the 1eg1sia~.
ture gave Governor Thompson direct control over the
DNR Secretary, and the ability to appoint top-level DNR
administrators. In essence; this turned the DNR
into a partisan agency, controlled by the party in power.

Previously, the Secretary had answered to an indepen-
dent 7-member citizen committee called the Natural -
Resources Board. The citizens were appointed to 6 year
staggered terms by the Governor, but once appointed, they
could make independent decisions. The old system -~
allowed some political influence, but usualiy the Board
was a mix of people appointed by different governors and
were more instlated from'daily political pressures

Now, the Governor is directly involved in the
DNR'’s everyday activities, and it shows. For example,
the Governor has used the DNR Secretary at political
campaign fundraising events, and to pressure Wisconsin
tribes in negotiating their gaming compacts, tasks which
are cieariy not his job.

Also ini 1995, Gov ’I‘hompson ased’ thc budget proce.ss
to eliminate the )
which had two attorneys advacatmg for pubhc nghts m
the natural resources of Wisconsin. The Intervenors were
watchdogs over state and federal agencies to ensure com-
pliance with environmental laws. For 26 years, thousands
of citizens, even legislators, received experienced consul-
tation and referrals through the Intervenors. Now, citizens
have no public source of legal advice or assistance for
environmental issues. Most citizens or groups can’t
afford private legal fees. Most private attorneys lack the
political stature, experience, and connections which the
Intervenors had. The Attorney General can’t do the
Intervenor’s job, because the AG is required to defend the
DNR. Only the Intervenors represented true “public
rights” in the legal sense. Meanwhile, powerful corpora-
tions, wealthy individuals, and government bureaucrats
are free to use their political power, and their large finan-
cial and legal staff resources against public interests.

It's important to recognize that lawsuits were not the
main activity of the Intervenors. The Intervenors often
brought opponents together to negotiate reasonable com-
promises. They provided legal and technical comments
on proposed regulations. Just their presence prevented
many bad proposals from surfacing.

Since the Intervenor Office closed, we’ve seen major
increases in bad rule revisions and permit decisions at the
DNR and other government agencies -- but citizens lack
the money, time and technical or legal knowledge ©
chaiienge these rap:d changes




: : . Politic . they no longer bother to gather evidence of » violatio A
I)lsor ni ze émbr liz d help bu;id cases. They know it pmbabiy WO
for proper enforcemeni

Examples of Peht:cal Influ

‘The DNR : as’lbeﬁ;z dr&shciy reorgamzed begmmng
with the 1995 B dget.. __’I'he shuffling of personnel cost ,

cut, ehmmatm the DNR’S Most € _pe nced staff mthm
speczaity areas. . These people 1 were shifted to dszerent
jobs, in charge of issues new to them. Meanwhile, in.
their old departments, 1ess~expencnccd staff had to work
without clear leadership, and without benefit of old-
timers’ knowledge and experience., Many files were aiso
mcved to. anfamﬂxar lacations ihe same. time, many .

left the agency because of frustra : p
Ttis symptomatic that the Gavcmc'r a.nd his Secretary_.
now refer to the DNR offices as “Customer Service
Centers and refer to poIIutmg mdustms as chents
customers : .. .

Political Appamtments and Cuts in Enforcement

When Govemor Thompson tczok controi of the DN R
in 1995-_'h made appomtments of political friends to key
. as | Davzd Meier,

powerfui DNR staff pos;tmns, thoagh he_had htﬂe sxperb
ence and was unsuited to this job.. . In fact, when he
worked at; DOT, | e 'wWas mvoived in ,efforts 10 exempt
DOT from the Wisconsin. Envam ental Policy Act and
envnmnmental 1mpact studles “And under Meier, the .
DOT tried to get an exemptmn ‘from the endangered
species.law. Mr. Meier got his jobs without competition .
against quahﬁed pub}ic servants with years of experience.
While at DOT; he was only a “Limited Term. Empiayee ”
As DNR Administrator, Mr. Meier oversees ‘highly
sensitive issues, including sign-off on Environmental
Impact Statements, endangered species, the Rio Algom
Mine, and all enforcement actions by DNR.. He also
oversees research, environmental analysis, and review.
Not surpnsmg}y, DNR law enforcement dropped. sig-
nificantly after Maier's appointment. The number of
cases DNR has referred to the. Department of Justice for
prosecution dropped from. 165 and 170 total cases in 1995
and 1996, to only.92 cases in. 299? In addition, the . .
records show peiiutmg d s ate mucil less hkely to

i - This. suggests that new gollunon
reake and poiiuters are more satis-




donors to national Republican campaigns at a time when
Gov. Thompson considered running for national office.

Report #5 --- Cranberries and Wetland Losses
Cranberry operations account for more natural wetland
losses than any other activity in Wisconsin, and they
receive unusual environmental exemptions under
Wisconsin law. To make matters worse, under Gov,
Thompson, the DNR recently granted the cranberry
industry additional special treatment under wetland pro-
tection laws despite overwhelming public opposition.
Between 1991 and 1998, campaign contributions from
this industry totalled at least $113,169, with 75% con-
tributed to Goy. Thompson’s campaigns specifically.

Comments from the DNR Secretary

When PEER announced its intention to survey his
staff, DNR Secretary Meyer sent three e-mails to each of

the 3,073 DNR employees in December (and had paper
copies of his letters distributed by supervisors) strongly
urging staff to respond to the survey. He asked employ-
ees to remember the fine gaality of their agency dnd keep
in mind all the enforcement actions of the DNR. In
essence, Méyer’s letters attempted to deflect, pre-empt,
and otherwise counter concerns DNR staff might have.

When the results were released, (he was given'2’
weeks advance notice), Meyer was furious and denounced
the survey as biased.

In news releases, Mayer said the survey was “clearly
politically driven,” given that PEER released the results
shortly before the legislature planned to consider a bill to
make the Secretary subject to appointment by the Natural
Resources Board, instead of the Governor.  Yet, since
such a bill proposal has been renewed and pending in the
legistature for more than 4 years, it would be impossible
to avoid this claim by Meyer.

Besides, why wouldn’t the DNR Secretary and legis-
lature want to know DNR empioyees opinions when
they’re considering important Tegislation which Impacts
the agency? Does Meyer obgect to the legislature receiv-
ing this information?

Meyer downplayed the’ survey by saying 50% of the
employees “voted by throwing the survey in the recycling
bin.”. This implies that the 50% who didn’t respond
agreed with Meyer, disliked the survey, and were not rep-
resented at all by the 50% who did take the time and trou-
ble to respond Yet, there is no basis for Meyer’s
assumptions. {See the inset box on “Survey Vahdzty” )

At the same time that Meyer denounced the survey as
biased, he trumpeted the results which he interpreted as
favorable to his leadersth and agency, So he gave cre-

. dence to the results he liked, and dismissed the results he

didn’t like. '(Though he admits that DNR morale is
affected by heavy workload, low compensation for some
staff, and concerns about the DNR reorgamzatlon ) ,
Now, Meyer is insisting on getting copies of the raw
survey comments sent by DNR employees, claiming he
needs them in order to fix problems at the agency.
Meyer promises confidentiahty, but PEER understandably
refuses to comply, to protect DNR empioyees from job
retribution and to keep PEER’s promise of absoiute
confidentiality.

Comments from Legislators

Assembly Representative DuWayne Johnsrud (R),
Assembly Natural Resources Committee Chairman, stated
in a press release that the survey results were “one-track,
politically motivated,” “contrived and misleading,” and
that, “Apparentiy, 85% of the employees are okay with
the way the environment is being protected because 50%
of the employees didn’t even bother to respond to this
special interest survey and only 15% of those who did
respond felt strongly that the environment was not pro-
tected betier now than it was 5 years ago.’_’ : {Note:* In
fact, 48%, not 15%, of survey respondents, or 737 DNR
employees,felt the environment was not pmtected better.]

Actually, Rep. Johnsrud has bee the_ forefront of
this issue, expressing his deep concern owzr DNR morale




e rand its effectiveness since reergamzatzon He was one

of the last Republican legislators to agree to-the original
transfer of the Secretary 's appointriient to the Governor,’
This past summer he held ‘several hearings around the
state taking testimony from many groups and individuals
about the same'concerns expressed in this survey.
Johnsrud, as Committee Chairman, has the opportunity to
embrace the PEER survey findings, and bring proposed
bill SB 27 to-the floor of the Assembly where it can have
free and open debate, and be voted on.

State Senator Dale Schultz (R) stated that the PEER
survey was “make believe” and a “half-baked fraud that
hurts DNR morale,” and called it “a deceptive attempt by
political interest groups in Wisconsin to further their par-
tisan agenda.” He added that, “This bogus survey smears
the DNR workforce in its entirety and cynically adds to
morale concerns. It is a disgrace and embarrassment to
those behind it.”

Two other legislators, Rep. Spencer Black (D) and
Rep. Lee Meyerhofer (D), have each issued press releases
which called for legislative response to the concerns
raised by the survey. Both called for restoration of the
DNR and Public Intervenor to pre-1995 conditions.

The Survey Speaks for Itself

A total of 1,537 DNR employees responded to the
PEER survey. These are educated professional men and
women, many with decades of fine service to the agency.
It would be an insult to their intelligence to claim they
were somehow misled or ‘corfused by ‘clear questions:
To ignore their concerns would be shoaslghted

In fact, only a handful of DNR respondents (just 6
people, or less thar 1_/2 of one per: ent) added comments
indicating the survey was “biased.” Fuiiy half of the
survey questions led with a pro-status quo-approach, such
as the sxmple statement “Employee morale at DNR is
good.” A resounding 75% of the respondents dlsagreed_
with this supposedly “biased” statement. Only 18%
agreed and only 1% strongly. Clearly, the employees
weren’t following the “bias” of the questions. =~

And “bias” can’t explain away the hundreds of heart-
felt handwritten detailed comments DNR employees
wrote at the bottoms of their surveys. Many turned in
additional pages of handwritten comments,

Most of the PEER survey questions were carefully
written by existing and.former Wisconsin DNR staff, after
several steps 0f conslderatwn and broad feedback

natural rasoz;rk;’e‘ which belfmg to everyone, is bemg
charactenzad by some __as a-partisan battle,.. To dismiss as

empiayees wmﬁé i;e" dwserwce to those employees and
to the citizens of Wi

sed -_with- broad bipartisan sup-
t th ssembiy bill also has
tes that the time js ripe
effort at DNR reform.

for correctmg :

Recommendatmns

1) Rﬁstore the Nai:ural Resmzrce Bﬂard'
Appomted DNR Secretary

These survey results highlight the need {0 reverse the
politicization of the DNR, now that the DNR' Secretary is
under direct control of the Governor. Wisconsin' legisla-
tors need to restore. the Department to pre-1995 budget -
conditions, where the DNR Secretary answered to the 7
independent citizens appomted to serve on the Natural
Resources Board — to help insulate the Department from
political influence and favoritism.

A proposed legislative bill, SB 27, which would
restore the DNR Secretary, passed the Senate last fall
with an 18-t0-15 bipartisan vote. The Assembiy version
of this bill, introduced by legislators from both parties,
now sits in the Natural Resources Committee, chaired by
State Representative DuWayne Johnsrud, awamng their
approval to bnng it to the floor for a fair vote '
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2) Restoré the Public Intervenor Office "

- Before (}‘ov Thompson and Repubh::ans in the legis-

 lature eliminated the Public Intervenor Office in 1995, the
Intervenors were part of a carefully crafted check and bal-
ance system in Wisconsin designed to correct political
pressures. The Intervenors must be restored to protect
Wisconsin’s natural resource base, tourism industry and
quality of life,

A proposed legislative bill, SB 72, also passed the

Senate in the 1999 session, and has broad political sup-
port in the Assembly. It also awaits committee approval.

3) Campaign Finance Reform

The political influence described in the survey by
DNR employees points to a need for campaign finance
reform to protect Wisconsin's natural resources.
Wisconsinites who value a clean, healthful environment
must demand an electoral system that pays more attention
to public good than it does to private donations.

4) Investigate Potential Hlegal Influence

The Attorney General or another impartial legal office
needs to investigate potential cases of illegal influence
over DNR decision-making. Hundreds of DNR employ-
ees said they were ordered to overlook violations of
Wisconsin laws, or they feared retaliation if they enforced
the law. This is an outrage.

A frightening 18% of the survey respondents (277

employees of the DNR) agreed or strongly agreed that “1
know of a situation in'which a DNR superior has retaliat-
ed against a staffer for domg his or her job “too well” on
a controversial project.”

In addition, 15% (230 employees) agreed or strongly
agreed that “I fear job-related retaliation for openly advo-
cating enforcement of environmental regulations.”

Furthermore, 8% (123 empioyees) agreed or strongly
agreed that “1 have been directed by a supenor to over-
look environmental violations.” :

These numbers point to serious systematic and wxde—
spread problems with enforcement in the DNR.. We =~
don’t need to see a majority response in these numbers
for Wisconsin citizens to be concemesi
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NO PERMIT REQD 866 |EIS PENDING 0 |PUBLIC HEARINGS 1
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PERMITS MODIFIED 4 |JUR. DET. OFFICE 4272 |PREAPP. CONSULTATIONS 118
SITE VISITS 112 |JUR. DET. FIELD 577 i

STAFFING

** NOT SUPPORTED FROM RAMS-II (USE CETAL INFQ) **




Qai}terly Report - From 01-JAN-2000 - 31-DEC-2000 ({(run 01/30/2001 16:07)
 STATE: WI

- OTHER INFO SECTION: PAGE 3 OF 3

1 1 | 0 0
3 4 | 4 3
10&404 1 1 0 0
10&103 0 o 0 0
NONE 0 0 | 0 0
———————— e e e et e
TCTALS | 5 26 | 4 | 3
___________________________________________________________________________ |
WETLANDS IMPACTS ACREAGES ?
EVALUATION | STANDARD ! GENERAL
| TIDAL NON-TIDAL | TIDAL NON-TIDAL |
————————————————— B e T it it
|
REQUESTED § 0.00 124.17 0.00 241.33
PERMITTED 0.00 120.13 0.00 | 232.05 |
i
I UMITIGATED = - | . 0.00 | . 134.27 0.00 - 175.33
____________________________________________________________ E
STANDARD §
TIDAL NON-TIDAL |
______________ +_._.__..._._._..._._._._._+..__..__._,.._.__._.._...........__....__._.._._——.
| |
VICLATION 0.00 | 54.47 |
' i
i i
RESTCORED | |
| |
!
|

TOTAL DAYS DELAY: 1985




Tue Jan 30 12:31:36 2001 st. Paul District Page: 16
5 Carps of Engineers Permit Actions which Authorized Water or Wetiand Fiiling in State of W]
isolated Waters
For the Period GF-JAN-2000 - 31-DEC-2000

+

“gtate Totals: Wl Report Prepared: 30-JAN-2001

Requested Acres Approved Acres Mitigated Acres

Total AlL Permits: 187 (é}1 2;) &2.193 57,159 58,559
Total Individual Permits: 2 24,400 24,400 29.150
- Total Letters of Perm.: 15 9.571% 9.571 12.897
Total Nationwide Permits: 35 14,485 13.715 5.300

Total General Permits: 115 11.737 9473 11.2%2




DNR 'Tékeover and
Elimination of Public Intervenors

As part of the 1995 Budget, Governor Thompson gave
himself direct control over the DNR Secretary, with litle
opportunity for public awareness or input into the budget
process. The Governor was supporied by a party line
vote of Republicans in the state legislature. Previously,
the Secretary had answered to an independent citizen
committee called the Natural Resources Board. The citi-
zens were appointed to 6 year terms by the Governor, but
once appointed, they made independent decisions. The
old system allowed some political influence, but usually
the Board was-a mix of people appointed by different
governors and were more insulated from daily political
pressures. Now, the Governor is directly involved in the
DNR’s everyday activities, and it shows, For example,
the Govemor used the DNR Secretary to negotiate gam-
ing compacts with Wisconsin’s Tribes, which is clearly
not his job. : _

At the same time in 1995, Gov. Thompson used the
budget process to eliminate the Wisconsin Public
Intervenor Office, which had two attorneys advocating for
public rights in the natural resources of Wisconsin. The
Intervenors were watchdogs over state and federal agen-
cies to ensure compliance with environmental laws. (A
phony Intervenor created in the DNR has also been elimi-
nated.) ‘For 26 years, thousands of citizens, even legista-
tors, received experienced consultation and referrals -
through the Intervenors. Now, citizens have no public
source of legal advice or assistance for environmental
issues. Most citizen groups can’t afford private legal
fees. In addition, most private attorneys lack the political
stature, technical legal standing, and connections which
the Intervenors had. The Attorney General can’t do the
Intervenor’s job, because the AG is required to defend the
DNR. Only the Intervenors represented true “public
rights” in the legal sense. Meanwhile, powerful corpora-
tions, wealthy individuals, and government bureaucrats
are free to use their political power, and their large finan-
cial and legal staff resources against public interests.

It's important to recognize that lawsuits were not the
main activity of the Intervenors. They often brought
opponents together to negotiate reasonable compromises.
And provided legal and technical comments on proposed
regulations. Just their presence prevented many bad
proposals from surfacing.

Since the Intervenor Office closed, we've seena’
major increases in bad rule revisions and permit decisions
at the DN R and other government agencies -- but citi-
zens lack the money and technical knowledge to chal-
lenge these rapid changes.

Downsized, Politicized,
Disorganized, Demoralized

In addition, the DNR has been drasticly reorganized,
also beginning with the 1995 Budget. The shuffling of
personnel cost 450 people their jobs, and relocated many
of the remaining 2,900 employees of the department.

Many mid-level program supervisors were cut --- the
DNR’s most experienced staff within specialty areas.
These experienced people were shifted to different jobs,
in charge of issues new to them. Meanwhile, in their old

epartments, less-experienced staff had to work without
clear leadership, and without benefit of old-timers’
knowledge and experience. Many files were also
moved, to unfamiliar locations. At the same time, many
field operating and support budgets were cut -— at a time
when Wisconsin’s population and business growth
increase the need for careful environmental regulation.
The reorganization itself cost millions, and led to many
more program reductions. Many of the DNR’s best staff
left the agency because of frustration.

It doesn’t help that the Governor and his Secretary
now refer to'the DNR offices as “Customer Service
Centers” and refer to polluting industries as “clients” or
“customers.”

Political Appointments and
Cuts in Enforcement

When Governor Thompson took control of the DNR
in 1995, he made appointments of political friends to key
positions in DNR.  One of the worst was David Maier,
who previously worked as a Thompson aide, and in the
Wis. Dept. of Transportation (DOT).

Thompson made Maier the Administrator of DNR’s
Division of Enforcement and Science, one of the most
powerful DNR staff positions, though he was unqualified
and unsuited to this job. In fact, when he worked at
Dept. of Transportation, he was involved in efforts to
exempt DOT from the Wis. Environmental Policy Act,
which requires environmental impact studies. And the

This factsheet was provided by the Wisconsin Stewardship Network, Jan. 29, 1999 .-

For more information, contact Rebecca Katers, Issue Chair, Clean Water Action Council, 1270 Main Street, Suite 120,
Green Bay, W1 54302 Phone: 920-437-7304, ¢-mail: cwac@execpc.com --- or contact Ann Finan, WSN Coordinator,
c/o Wisconsin's Environmental Decade, 122 State St., Suite 200, Madison, WI 54703. Phone: 608-251-7020. e-mail:
finana@itis.com DNR Watch reports can be viewed on the Wisconsin Stewardship Network’s homepage: www.wsn.org




DOT tried ‘o get an exemption from the endangered
species law. Mr. Maier has gotten his jobs without com-
petition against qualified public servants with years of
experience. While at DOT he was only a “Limited Term
As DNR Administrator, Mr. Maier oversees highly

.. -sensitive issues, including sign-off on Environmental

Impact Statements, endangered species, and the Rio
~ Algom Mine --- and ALL enforcement actions by DNR.

He oversees research, environmental analysis, and review,

" Not surprisingly, DNR law enforcement dropped after
Maier’s appointment. The number of cases DNR has
referred to the Dept. of Justice for prosecution dropped
from 165 and 170 total ¢ases in 1995 and 1996, to only
92 cases in 1997. In addition, the records show polluting
industries are much less likely to legally challenge the
-strictness of their permits. These cases dropped by half.
This indicates new discharge permits are weaker and pol-
luters are more satisfied with their permits.

We've been told by several sources within DNR that
DNR staff are so demoralized by the lack of enforcement,
they no longer bother to gather evidence of violations to
help build cases. They know it won’t be used for proper
enforcement. S

Political Influence

Five DNR Watch reports have been issued by the
Natural Resource Accountability Project to document
political influence over DNR decision-making.’

Report #1 --- Toxic River Pollution Gov.
Thompson is fighting against holding paper companies
accountable to clean up the ' PCB contaminated sediments
in the Fox River and Green Bay --- one of the. worst toxic
hotspots in the United States and a major health threat to
- people-and wildlife. Under 14 years of influence from
<+ the Thompson Administration, the DNR has made little

progress on the issue. In 19935, the Governor eliminated
the Public Intervenors who were about to become
involved. In 1997, the Governor maneuvered-the DNR
into a corrupt contract with the paper industry, undermin-
ing federal Superfund and Natural Resource Damage
Assessment cases to clean up the river. Even now, the
contract continues to seriously weaken the DNR’s
enforcement of an appropriate state clean up. Between
1991 and 1997, Gov. Thompson received more than
$2,933,828 in campaign contributions from the paper
industry and their associates.

Report #2 --- Shoreland Losses After intense
pressure from a politician who is a strong ally of the
Govemor, and who co-chairs the legislature’s Joint
Finance Committee, the DNR reversed staff recommen-
dations and cancelled a major legal enforcement action
against a wealthy home builder in Brown County who
DNR staff felt violated Wisconsin's shoreland zoning
variance. Instead of making a fair decision based on the
law and sound science, the DNR was forced to circum-
vent proper procedures on the basis of political pressure.

Report #3 --- Sulfide Mining Pollution This
report cited numerous examples of the DNR's favoritism
towards the metallic sulfide mining industry, with the
DNR repeatedly bending rules and discounting citizen
concerns. Between 1991 and 1997, Gov. Thompson

=

received more than $600,000 in campaign contributions”
from special interests tied to the mining industry.

Report #4 --- Public Access and Shoreland
Losses Between 1995 and 1999, the DNR allowed sig-
nificant wetland and other habi:at losses, and ignored
clear shoreland zoning and public access violations creat-
ed by the construction of the Whistling Straits Golf
Course in Sheboygan County. Special interests tied to
the Kohler Company, which built the golf course, donated
$83,711 to the Governor's and legislative election cam-
paigns between 1990 and 1998, and were also major
donors to national campaigns at a time when Gov,
‘Thompson was considering running for national office.

Report #5 --- Cranberries and Wetland Losses
Cranberry operations account for more natural wetland
losses than any other activity in Wisconsin, and they
receive unusual environmental exemptions under
Wisconsin law. To make matters worse, under Gov. -
Thompson, the DNR recently granted the cranberry
industry additional special treatment under wetland pro-
tection laws despite overwhelming public opposition.
Between 1991 and 1998, campaign contributions from
this industry totalled at least $113,169, with 75% con-
tributed to Gov. Thompson's campaigns specifically.

What’s Happening Now?

Two bills have been proposed:

DNR Secretary Restoration —- Senate bill SB 27
would restore only the DNR Secretaryis independence.
The bill has been passed by the Senate, but not by the
Assembly, where it is currently stuck in committee.
Legislators can vote to pull the bill out of committee fora
vote of the full Assembly. Ultimately, it- must have the
signature of the Governor before final approval. = -

Public Intervenm? %fﬁce Restoration ——- The
Senate version, SB ¥, of the bill to re-establish an Office
of Public Intervenor, has yet to be scheduled for a vote.
The Assembly version, AB 162, has also seen little
action, It is hoped that if the DNR Secretary restoration
bill moves ahead, the PIO bill will also gain ground.

What You Can Do

Please write to your elected representatives and tell
them how you feel about these bills:

Gov. Tommy Thompson
Room 22 East, State Capitol
P.0O. Box 7848

Madison, Wi 53707-7848

State Senator .
P.O. Box 7882
Madison, Wi 53707

State Rep.
P.O. Box 8952
Madison, Wl 33708

State Rep. __(Last Name, Mc thry 7}
P.O. Box 8951
Madison, WI 53708

{If you don’t know who your elected representatives are, call the

Legislative Hotline 1-800-362-9472 on weekdays.)




Summary of Results from a Survey of

Wisconsin Department of Natural Resources Employees |
Public Employees for Environmental Responsibility (PEER) is a national nonprofit alliance of state and federal . '.
| resource professionals working to promote environmental ethics and government accountability. PEER is survey-
ing all Wisconsin Department of Natural Resources (DNR) employees on issues concerning the state of environ-
mental affairs at the agency. These questions were developed by your colleagues. Please take a few moments to
fill out this survey and mail jt back. As with all contact with PEER, survey responses will be strictly confidential.
{ FEER will tabulate and publish the survey results and make them available to you.

RESOURCES

1. The DNR has sufficient resources to adequately perform its environmental mission.
4% strongly agree 23% agree 8% no opinion 46% disagree 19% strongly disagree
2. DNR efficiently uses the resources available to it.
9% strongly agree 43% agree 11% no opinion 28% disagree 10% strongly disagree
j 1 3. Wxsconsin?s_hnv?:qnment is better ptetectéd now by DNR than it was five years ago.
8% strongly agree 26% agree 17% no opinion 33% disagree 15% strongly disagree

4. DNR administration does not allow the needs of individuals and businesses seeking permits to take
precedence over serving the general public and the resource.
6% strongly agree 31% agree 27% no opinion 27% disagree 9% strongly disagree

| 3. In my experience, scienfific evaluations are influenced by political considerations at DNR.

13% strongly agree  35% agree 22% no opinion 23% disagree 7% strongly disagree
6. The regtﬂated community has undue influence on DNR decision-making.
3 | 10% strongly agree 32% agree 27% no opinion  26% disagree - 5% strongly disagree

] :SJBIIQII.. RE ' L B : o R

7. The DNR Secretary should continue to be appointed by the Governor.

1% strongly agree 3% agree 4% no opinion 21% disagree  70% strongly disagree
8. The DNR Secretary should be appointed by the Natural Resources Board.

51% strongly agree 33% agree 8% no opinion 6% disagree 3% strongly disagree
9. The Public Intervener’s Office should be re-established. .

= 41% strongly agree : 28% agree 24% no opinion 4% disagree 3% strongly disagree e

ENFORCEMENT |

10. DNR administration is committed to enforcement of environmental faws. _
15% strongly agree 54% agree 16% no opinion 12% disagree 3% strongly disagree

- 11. I think that DNR law enforcement tends to focus disproportionately on small violators, rather than large
violators.

6% strongly agree 15% agree 34% no opinion 34% disagree 11% strongly disagree

12. T have been directed by a superior to overlook environmental violations.
3% strongly agree 6% agree 22% no opinion 28% disagree 42% strongly disagree




- " 13. Itrust DNR‘s top adminisﬁatoi*s to stand up against 'peliticai pressure in protecting the environment.
' 8% strongly agree 26% agree 12% no opinion 34% disagree 20% strongly disagree

| 14. George Meyer has done a good job as DNR Secretary.
12% strengly agree 38% agree 18% no opinion 23% disagree 9% strongly disagree

15. At DNR, administrators are selected on who they know rather than what they know.
_ 15% strongly agree 30% agree 32% no opinion 19% disagree 4% strongly disagree
| 16. Employee morale at DNR is good.
' 1% strongly agree 17% agree 7% no opinion 43% disagree 32% strongly disagree

¥ 17. Iknow of a situation in which a DNR superior has retaliated against a staffar for doing his or ber job “too
g | well” on a controversial pm]ect

6% strongly agree 12% agree 35% no opinion 2‘?% disagree 20% strongly dlsagree

18. I fear job-related retaliation for openly advocating enforcement of environmental regulations.
4% strongly agree 11% agree 25% no opinion 34% disagree 25% strongly disagree

For More Information

This survey was conducted by the Public Employees for Environmental Responsibility (PEER), 2001 S Strcet, NW,
Suite 570, Washmgton DC 20009 Tel: (202} 265-‘7337 Fax (202) 265«4192 mfo@peer org .

Contacz PEER to receive a fall copy of MWRW to the Questlon “In my opmlon -
the biggest problem facing the DNR is. . .” You can also request a free trial membership to PEER.
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M The group that
conducted the survey
__ says ‘employees feel

b= - politics hurt the agency.

By Scott Miifred
'Lagisiaﬁva_.tapoﬁef

~Morale is low at the state De-
partment of Natural Resources be-
cause many workers feel politics
are corrupting environmental de-
cisions, a survey suggests.
- “DNR employees just want to

= do their jobs without interference

H
@]

C

H

g) :

Q

from the governor, the Legislature
or big-money interest groups,” said
Eric Wingerter, a spokesman for
the group that released the survey
results Wednesday. :

George Meyer, who heads the
DNR, largely discounted the find-

to produce negative answers.
Meyer did, however, acknowl

edge a morale problem. But he at-

tnhuted it to heavy workloads,

:3 ongoing contract negotiations and

the perception, which he called
mistaken, that . politicians’ have
more influence because Meyer is
no longer appointed by a citizen
board. Since 1995, the governor
has appointed the DNR secretary.
Public Employees for Environ-
mental Respounsibility, a 10000~
member national group with about’
200 members in Wisconsin, got
1,537 responses from the 3,073 sur-
vays sent to state DNR employees.
Senate Majority Leader Chuck
Chvala, D-Madison, said the survey
shows the IINR needs more inde-
pendence, The Democrat-run Sen-
ate last year passed a bill giving
back to the Natural Resources
Board the power to appoint the

ings, saying the survey was worded

I-(3

Highlights of the survey

W 75 percent think morale at the DNR

- s not good; 18 percent disagreed.

1 48 percent said political considera-
tions influence scientific evaluations; 30
percent disagreed.

B 54 percert don't trust fop DNH offi-
cials {0 stand up against political pres-
sure to protect the environment, 34
percent do. )

M 42 percent think businesses regu-
tated by the DNR have undue influence
over DNR decisions; 31 percent disa-
greed. :

M 91 percent oppose having the gov-
emor appoint the DNR secretary; 84 per
cent said the citizen-run Natural -
Resources Board should apposnt !he
secretary instead. :

Percentages dont equal 100 be-
cause some respondents offered no
opinion.

DNR secretary, but the Assembly

hasn't acted on the measure. ]
Republican Gov.  Tommy

Thompson's staff said the gover-

‘nor's record on environmental is-

sues is stellar. Kevin Keane, a
. governor’s aide, said the DNR has
undergone many changes recently,
including a push to be more re-
sponsxve to the public. .

“Clearly there are some e
ployees in the establishment over
there resistant to change,” he said.

Meyer denied his department
bows to political pressure.

“The bottom line is - is the en-
vironment being protected?”
Meyer said. “For each of our envi-
ronmental programs, it's in the
high 80 percentages of cempames
and municipalities that are in
campi:ance That shows the system
is working, and we're proud of it.>
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14 may be an old debate that's been setiled, *Tum back the clock” could well be bc&;« s
but Rep. Spencer Black nonetheless has intro- theme song as he girds for a run at the Republi-
duced legisiation that would once more u_-nn . can nominstion for preaident In 2060, Alas, he
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~section 10 of the

N

33 CFR Part 323 % W{
Permits for Discharges of Dredged or Fill
Material Into Waters of the United States

* §323.1 - General

» §323.2 - Definitions

» §323.3 - Discharges requiring permits

» §323.4 - Discharges not requiring permits
§ 323.5 - Program transfer to states

§ 323.6 - Special policies and procedures

AUTHORITY: 33 U.S.C. 1344,

Section 323, 1-General.

‘This regulation prescribes, in addition to the general policies of 33 CFR Part 320 and procedures of
33 CFR Part 325, those special policies, practices, and procedures to be followed by the Corps of
Engineers in connection with the review of applications for DA permits to authorize the discharge of
dredged or fill material into waters of the United States pursuant to section 404 of the Clean Water Act
(CWA) (33 U.8.C. 1344) (hereinafier referred to as section 404), (See 33 CFR 320.2(g).) Certain
discharges of dredged or fill material into waters of the United States are also regulated under other
authorities of the Department of the Army. These include dams and dikes in navigable waters of the
United States pursuant to section 9 of the Rivers and Harbors Act of 1899 (33 U.S.C. 401; see 33 CFR

Part 321) and certain structutes or work in or affecting navigable waters of the United States pursuant to'

tion 10 of the Rivers and Harbors Act of 1899 (33 U.S.C. 403; see 33 CFR Part 322) A DA permit
will also be required under these additional authorities if they are applicable to activities involving
discharges of dredged or fill material into waters of the United States. Applicants for DA permits under
this part should refer to the other cited authorities and implementing regulations for these additional
permit requirements to determine whether they also are applicable to their proposed activities.

Section 323.2 Definitions.
For the purpose of this part, the following terms are defined:

(a) The term "waters of the United States” and all other terms relating to the geographic
scope of jurisdiction are defined at 33 CFR Part 328.

(b) The term "lake" means a standing body of open water that occurs in a natural depression
fed by one or more streams from which a stream may flow, that occurs due to the widening or
natural blockage or cutoff of a river or stream, or that occurs in an isolated natural depression that
is not a part of a surface river or stream. The term also includes a standing body of open water
created by artificially blocking or restricting the flow of a river, stream, or tidal area. As used in this
regulation, the term does not inchude artificial lakes or ponds created by excavating and/or diking
dry land to collect and retain water for such purposes as stock watering, irrigation, settling basins,
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cooiing, or rice :grewing'

(c} The term " dredged matenal" means matenal that is excavated or dredgeé from waters of
the Umted States . _ :

@

1) Exoept as prcmded beiow in paragmph (d)(2) the term dtscharge of drgdged mateﬁal
means any addition of dredged material into, including redeposit of dredged material other
than incidental fallback wzthm, the waters of the United States The term includes, but is not
hmlted to, the following:

" (i) the addition of drcéged matenal toa specaﬁed dlscharge s;ie located in waters of

- the United States; - '
(i) the nnoff or overﬂaw frem a coﬁtamed land or water dlsposal area;: and
(i#) any. addman, including redeposxt other than incidental fallback, of dredged
o ;matena! mcludmg excavated material, into waters of the United States which is
kE  any ac ”vﬁy, mciudmg met:hmzcd landcleanng, ditchmg, ;:hanneixzatmn, ;

16 f dredged materzal does not mclude the follewmg -
e charges of p@liutams into waters of the United States resulting from the enshore '
e '-jsubsequenz processing of dredgeé ‘material that is extracted for any commercial use
(other than fill). These: discharges are subject to section 402 of the Clean Water Act
-even though the extraction and- deg}osﬁ of such material may require a perrmt from the
. Corps or applicable state Section 404 program. -
i) activities that involve only the cutting or removing « of vegetatwn above the grpund
“{e.g., mowing; rotary {:uttmg, and chamsamng) where the activity neither mbstanﬁaﬁy
o dlsturbs the root system, nor involves mf:chmuzed pushmg, draggmg, or other sumlar :
. ties that redeposit excavated soﬂ matenal SEEEEDN R
¥ tal faliback Fi

(3) Sectwn 4&4 amhxmzatwn is not reqmred for the foﬂowmg .
- Ai) any | mcxdaentai addition, including redaposnt, of dredged material sssucmtbd
- with any act;vuy that does not have or would not have the effect of destroying or _
_ -degradmg an area of waters of the United States as éefined in paragraphs (GHES)
- .and. (d}(S) 0f this: sectma, hewever, this excaptmn does not: apply to any person
- _preparmg to undertake mechanized iandcleanng, dltchmg, channelization and'
other excavation activity in a water of the United States, which would result in a
redeposxt of dredged material, unless the person demonstrates to the satisfaction
of the Corps, or EPA as appropriate, prior to. cemmencmg the activity involving
the dmilarge, that the activity would not have the effect of destroying or
degmémg any area of waters of the United States, as defined in paragrsphs
(d)(4) and (d)(5) of this section, The: person proposing to undertake mechanized
ianﬂt&mug, ditching, channelization or other excavation activity bears the
burden of demonstrating that such activity would not destroy or degrade any
area of waters of the United States.
(i) incidental movement of dredged material m:cnmng during normal dredging
operations, as defined as dredgmg for navigation in navigable waters of the
United States, as that term is defined in part 329 of this chapter, with proper
authorization from the Congress and/or the Corps pursuant to part 322 of this
Chapter; however, this exception is not applicable to dredging activities in
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wetlands, as that term is defined at section 328.3 of this Chapter.

(iiii) those discharges of dredged material associated with ditching,
channelization or other excavation activities in waters of the United States,
including wetlands, for which Section 404 authorization was not previously
required, as determined by the Corps district in which the activity occurs or
would occur, provided that prior to August 25,1993, the excavation- activity
commenced or was under contract to commence work and that the activity will
be completed no Iater than August 25, 1994. This provision does not apply to
discharges associated with mechanized landclearing. For those excavation
activities that occur on an ongoing basis (either continuously or periodically),
e.g., mining. eperatmas, the Corps retains the authority to grant,on a
case-by-case basis, an extension of this 12-month grandfather provision provided
that the discharger has submitted to the Corps within the 12-month period an
individual permit application seeking Section 404 authorization for such
excavation activity. In no event can the grandfather permé under this paragraph
extend bey(mﬁ August 25, 1996.

(iv) certain discharges, such as ﬂ:ose assoaated mth norma} farmmg, sﬂvncuture,
and ram:hmg activities, are not prohibited by otherwise: sabject to regulatmn '
unéer Sectmn 404 See 33 CFR 323 4 for. discharges that de not require permits.

(4) For pu;;oses ef this sectmn, an activity assoc:ated witha. d:scharge of dredged
material destroys an area of waters of the United States if it alters the area in such a
way that it would no longer be a water of the United States.

[Note: Unauthorized discharges info waters of the United States do not elimyinate Clean Water Act
jurisdiction, even where such unauthorized discharges have the effect of destroying waters of the United

States.]

" material degrades an area of waters of the United States if it has more thanade
minimis (i.e., inconsequential) effect on the area by causing an identifiable individual
or cumulatwe aéverse effect on any aquatze function.

- {8) For purposes of tius sectma, an actnvnty assocmzed mih a d;scharge of dredged

(e) Tile term il H materzal“ means any ‘material used for the ;mmary purpose of
replacing an aquatic area with dry 1and or of changing the bottom elevation of an -
waterbody. The term does not: include any pollutant discharged into the water primarily to
dispose of waste, as that activity is regulated under section 402 of the Clean Water Act. See
Section 323.3(c)concerning the regulation of the placement of pilings in waters of the United
States.

() The term "discharge of fill material” means the addition of fill material into waters of
the United States. The term generally includes, without limitation, the foilawmg activities:
Placement of fill that is necessary for the construction of any structure in a water of the
United States; the building of any structure or impoundment requiring rock, sand, dirt, or
other material for its construction; site-development fills for recreational, industrial,
commercial, residential, and other uses; causeways or road fills; dams and dikes; artificial
islands; property protection and/or reclamation devices such as riprap, groins, seawalls,
breakwaters, and revetments; beach nourishment; levees; fill for structures such as sewage
treatment facilities, intake and outfall pipes associated with power plants and subaqueous
utility lines; and artificial reefs. The term does not include plowing, cultivating, seeding and
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harvesting for the production of food, fiber, and forest products (See Section 323.4 for the
definition of these terms). See Section 323.3(c) concerning the regulation of the placement of
pilings in waters of the United States.

(g} 'I‘he term "mdw:ﬂual permu" means a Department of the Army authorization that is
issued following a case»-by«-case evaluation of a specific project involving the proposed
drscharge(s) in accordance with the ymcedures of this part and 33 CFR Part 325 and a
determination that the propesed discharge is in the public interest pursuant to 33 CFR Part
320,

(h) The term "general permit" means a Department of the Army authorization that is
issued on a nationwide or regmna! i:as:s for a category or categories of activities when:

(1) Those activities are sabstant;aﬂy similar in nature and cause only minimal
xndmdual and cumulative enwrﬁnmental impacts, or

A2) The general pemm woulé result ;n avoldmg nnnecessa:y duplication of regulatory
.cantrol -exercised by another Federal state, or local agency provided it has been
determined that the environmental conseqncnm of the action are individually and
cumulatively mlmmal (See 33 cm 325.2(e) and 33 CFR Part 330.)

Section 323.3 - ﬁischarge reqmrmg permxts

(a) General. Except as provided in Section 323.4.of this Part, DA permits will be required
for the discharge of dredged or fill materzal into waters of the United States. Certain
dzscharges specified in 33 CFR Part 336 an permitted by that regulation ("nat;onmde
permits”). Other discharges ed by district or division engineersona _

- regional basis ("regm rm:ts") ﬂxschai‘ge of dredged or fill material is not exempted
by Section 323.4 of this Part or permitted by 33 CFR Part 330, anindividual or regional
section 404 permit will be reqmred far the dlscbarge of dredged or fill material into waters
of the Umteﬂ States. -

()] Acﬁwtms of. Federal agenctes. B:scharges of dredged or fill material into waters of the
United States done by .or on behalf of any Federal agency, other than the Corps of Engineers
(see 33 CFR Part 209.145), are snhject to the authorization procedures of these regulations.
Agreement for construction or engineering services performed for other agencies by the
Corps of Engmeers does not constitute authorization under the regulations. Division and
district engineers will therefore advise Federal agencies and instrumentalities accordingly
and cooperate to the fullest extent in expediting the processing of their applications.

(¢} Pilings

(1) Placement of pilings in waters of the United States constitutes a discharge of fill
material and requires a Section 404 permit when such placement has or would have
the effect of a discharge of fill material. Examples of such activities that have the effect
of a discharge of fill material include, but are not limited to, the following: Projects
where the pilings are so closely spaced that sedimentation rates would be increased;
projects in which the pilings themselves effectively would replace the bottom of a
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waterbody, projects involving the placement of pilings that would reduce the reach or
impair the flow or circulation of waters of the United States; and projects involving
the placement of pilings which would result in the adverse alteration or elimination of
awuatic functions.

(2) Placement of pilings in waters of the United States that does not have or would not
have the effect of a discharge of fill material shall not require a Section 404 permit.
Placement of pilings for linear projects, such as bridges, elevated walkways, and
powerline structures, generally does not have the effect of a discharge of fill material.
Furthermore, placement of pilings in waters of the United States for piers, wharves,
and an individual house on stilts Zenerally does not have the effect of a discharge of fill
material. All-pilings, however, placed in the nmgable waters of the United States, as
that term is defined in part 329 of this chapter, require authorization under section 10
of the Rivers and Harbors Act of 1899 (see part 322 of this chapter).

Section 323 4 stcharges not reqmrmg perm:ts.

{a) General. Except as. speczf ed in paragra;ahs (b) and (c) of this sectmn, any discharge of _
dredged or fill: material that may result from any of the following activities is not prohibited -
by or otherwise subject to regulation under section 404;

1
{i) Normal farming, silviculture and ranching activities such as plowing, seeding,
cultivating, minor drainage, and harvesting for the production of food, fiber,
and forest prodnets, or upland soil and water conservation practices, as defined
in paragraph (a)(1)(iii) of this section.
.. (i) To fal'under this: exemptmn, the activities specified in paragraph (a)(1)() of
- this section must be part of an established (i.c., ‘on-going) farming, sxlvu:ulture, '
or ranching operation and must be in accordance with definitions in Section
323.4(a)(1)(iii). Activities on areas lying fallow as part of a conventional
rotational cycle are part of an established operation, Activities which bring an
area into: farm;ng, silviculture, or ram:hmg use are not part of an established
operation, An operation ceases to be established when the area on which it was
conducted has been coverted to anether ‘use or has Iain idle so long that
medifications to the hydrological regime are necessary to resume operations. If
an activity takes place outside the waters of the United States, or if it does not
involve a discharge, it does not need a section 404 permit, whether or not it is
part of an established farming, silviculture, or ranching operation.

(iii)

(A) Cuitivating means physical methods of soil treatment employed within
established farming, ranching and silviculture lands on farm, ranch, or
forest crops to aid and improve their growth, quality or yield.

(B) Harvesting means physical measures employed directly upon farm,
forest, or ranch crops within established agricultural and silvicultural
lands to bring about their removal from farm, forest, or ranch land, but
does not include the construction of farm, forest, or ranch roads.

(©)

(1) Minor Drainage means:
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(i) The discharge of dredged or fill material incidental to
connecting upland drainage facilities to waters of the United
States, adequate to effect the removal of excess soil moisture
from upland croplands. (Construction and maintenance of
upland (dryland) facilities, such as d;ic!ung and tiling,
incidental to the plantmg, cultivating, protecting, or harvesting
of ¢ crops, involve no. discharge of dredged or fill material into
waters of the Emted States, and as -such never reguire a section
404 permit.); _

(i) The discharge nf dredged or fill material for the purpose of
mstailmg ditching or other such water control facﬂities
incidental to plantmg, cultwatmg, protectmg, or harvesting of
rice, cranberries or other wetland crap species, where these
activities and the dxscharge occur in waters of the United
States which are in established use for. such agncultural and
silvicultural wetland crapipmdumen, L

(m) The discharge of dred ed or fill matermi for the purpose of
-mampa!aimg the water levels of, or reguiatmg the flow or
distribution of water within, rmstmg impoundments which
have been canstmcted in accordance with applicable
reqmrements of CWA, and whlcia are in established use for the
production of rice, cranberries, or other wetland Crop species.
{The provisions of paragraphs (a)(l)(uii}(Q(l) (ii) and (iii) of
this section apply to areas that are in established use
exclusively for wet!and .crop production as well as areas in
established use for conventmna! wetland/non-wetland crop
rotatma (e g., the rotatmns of r;ce and soybeans) where such

o 3-(w).-"l‘iae _:d:scharges of -:dreﬂgcd or f’ ] matemi mc;dental to the N
emergency removal of sandbars, gravel bars, or other similar
blockages: which are fnrmed dxmng flood flows or other events,
where such bleckages close or constrict prevmusiy existing
'dramageways and, if not promptly removed, would result in
damage to or loss of exlstmg crops or wonld i nmpair or prevent
the plowing, seedmg, harvestmg or cuit:vatmg of crops-on land
in established use for crop production. Such removal does not
include enlarging or extending the dimensions of, or changing
the bottom elevations of, the affected drainageway as it existed
prior to the formation of the blockage. Removal must be
acmmphshed within one year of discovery of such blockages in
order to be eligible for exemption.

(2) Minor drainage in waters of the U.S. is limited to drainage within
areas that are part of an established farming or silviculture
operation. Tt does not include drainage associated with the
immediate or gradual conversion of a wetland to a non-wetland (e.g.,
wetland species to upland species not typically adapted to life in
saturated soil conditions), or conversion from one wetland use to
another (for example, silviculture to farming). In addition, minor
drainage does not include the construction of any canal, ditch, dike
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. _breakwaters, causeways,
... structures. ]
scope, or size of the original fill des:gn.'Emergency reconstruction must occur within a

or other waterway or structure which drains or otherwise
significantly modifies a stream, lake, swamp, bog or any other
wetland or aquatic area constituting waters of the United States. Any
discharge of dredged or fill material into the waters of the United
States incidental to the construction of any such structure or
water_way rcqnzres apermit.

(D) Plowing means all forms of primary tillage, including moldboard,
chisel, or wide-blade piowmg, discing, harrowing and similar physical
means utilized on farm, forest or ranch land for the breaking up, cutting,
turning ever, or stirring of soil to prepare it for the planting of crops. The
term does not include the redistribution of soil, rock, sand, or other
surficial materials in a manner which changes any area of the waters of the
United States to dry land. For example, the redistribution of: surface
materials by’ blading, gradmg, or other means to fill in wetland areas is not

_ piawmg. Rock crushmg'actmtles which result in the loss. of natural

. drainage. charactemt:cs, the reduction of water storage and recharge
o ]capabﬂmes, or the overburden of natural water filtration capacities do not
~constitute piowmg Piawmg as descrabed above w;ll never involve. a '
' -dlscharge of dreéged or fill materlai S

(E) Seedmg means the sowing of seed and placement of seedlings to
produce farm, ranch, or forest crops and includes the placement of soil
beds for seeds or seedlings on established farm and forest lands.

3 Mamtenance, mcludmg emergency reconstruction: ef recently éamaged parts, of
currently serviceable structures such as dikes, dams, levees, groins, riprap,

bnﬁge abutments or approaches,. and-iranspomt on i
lude any-’mﬂdifitaﬁﬂn- th hanges the'character, _

Mamtenance ;

reasoﬁahle penod of time after damage occurs in order to quahfy for this exemption.

.(3) Ctmstmct;an or mamtenance of fam or stock ponds or 1mgatmn datches, or the

mamtenance (bnt not construction) of dramage ditches. Discharges associated with
snphans, ;mmps, headgates, wingwalls, weirs, d:versum structures, and such other
facilities as are ‘appurtenant and functionally related to irrigation ditches are included
in this exemption. (4) Construction of temporary sedimentation basins on a
construction site which dees not include placement of fill material into waters of the
U.S. The term "construction site refers to any site involving the erection of buildings,
roads, and other discrete structures and the installation of support facilities necessary
for construction and utilization of such structures. The term also includes any other
land areas which involve lamiwdasturbmg excavation activities, including quarrying or
other mining activities, where an increase in the runoff of sediment is controlled
through the use of temporary sedimentation basins. (5) Any activity with respect to
which a state has an approved program under section 208(b)(4) of the CWA which
meets the requirements of sections 208(b)}(4)(B) and (C). (6) Construction or
maintenance of farm roads, forest roads, or temporary roads for moving mining
equipment, where such roads are constructed and maintained in accordance with best
management practices (BMPs) to assure that flow and circulation patterns and
chemical and biological characteristics of waters of the United States are not impaired,
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that the reach of the waters of the United States is not reduced, and that any adverse
effect on the aquatlc environment will be otherwise minimized, These BMPs which -
must be applied to satisfy this. provision shall include those deta:!ed BMPs described in
the state's appmwd program description pursuant to the requirements of 40 CFR
Part 233,22(1'), and shali also include the following’ haseime prowswns.

(:) Permanent reads (for farmmg or forestry actzvmes), tempm‘my access roads
(for mining, forestry, or farm pur;mm) and skid trails (for logging) in waters of
the U.S. shall be held to the minimum feasible number, width, and total length
consistent with the purpose of specific farming, silvicultural or mining
operations, and local topographic and climatic conditions;
(ii) All roads, temporary or permanent, shall be located sufficiently far from
streams or other water bodies (except for portions of such roads which must
cross water bodies) to minimize dlscharges of dredged or fiii matenal into waters
of the U.S., -
(i) The road fill shail be. bm!ged, culverted, or otherwise deszgned to prevent :
the restriction of expected flood flows; =~ :
(iv) The fill shall be pmperly stabﬂazed md mamtamed durmg and faliawmg
const _'ct:on to. prevem emsmn, L
(v) ]):scharges of dredged or fill matenal mto waters oi‘ the Un;ted States to
construct a road fill shall be made in 2 manner that ‘minimizes the encroachment
of tmcks, tractors, bulldozers, or other heavy equipment within waters of the
United States (including aé;acent wetlands) that lie outside ﬂm Iateral
boundaries of the fill itself;
(vi)In éesxgnmg, comtmctmg, and mamtammg roads, vegetaﬁve dlstnrbance in
the waters of the U.S. shall be kepi to a minimum; -
(vii) The des:ga, construction and maintenance of the mad cmssmg shall not
_disrupt the migration or other movement of ﬂwse spec;es of aquatzc kfe___ s
-+ inbabiting the water body; = L - : Sl e
(wiii) Borrow material shall be taken -fmm uplaml sources whenever feaslble, '
(ix) The d:scharge shall not take, or jeopardize the continued existence of, a
threatened or endangered species as defined under the Endaagered Species Act,
or aéversely mndlfy or destroy the critical hzb:tat of such species; :
x) B:scharges into breeding and nestmg areas for migratory waterfowl,
spawning areas, and wetlands shall be avoided if practical alternatives exist;
(xi) The dlscharge shali not be }ocamd in the proximity of a pui}hc water supply
intake; _
(xii) The discharge shall not occur in areas of concentrated shellfish production;
(xiii) The discharge shall not occur in a component of the National Wild and
Scenic River System;
(xiv) The discharge of material shall consist of suitable material free from toxic
pollutants in toxic amounts; and
(xv) All temporary fills shall be removed in their entirety and the area restored
to its original elevation.

(b) If any discharge of dredged or fill material resulting from the activities listed in
paragraphs (a)(1)-(6) of this section contains any toxic pollutant listed under section 307 of
the CWA such discharge shall be subject to any applicable toxic eflluent standard or
prohibition, and shall require a Section 404 permit.
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(c) Any discharge of dredged or fill material into waters of the United States incidental to
any of the activities identified in paragraphs (3) (1)-(6) of this section must have a permit if
it is part of an activity whose purpose is to convert an area of the waters of the United States
inte 2 use to which it was not prevmusly subject, where the flow or circulation of waters of
the United States nay be impaired or the reach of such waters reduced. Where the proposed
dzscharge will result in s:gmﬁcant discernibie alterations to flow or circulation, the
yresumptmn is that flow or circulation may be impaired by such alteration. For example, a
permit will be required for the conversion of a cypress swamp to some other use or the
conversion of a wetland from silvicultural to agricultural use when there is a discharge of
dredged or fill material into waters of the United States in conjunction with construction of
dikes, dra:nage ditches or other works-or structures used to effect such conversion. A
conversion of a Section 404 wetland to a non-wetland is a change in use of an‘area of waters
of the United States. A dascharge which elevates the bottom of waters of the United States
without converting it to dry land does not thereby reduce the reach of, but may alter the
flow or circulation of, waters.of the "Umied Statm.

(d) Fed«erai pro;ects wluach qnahfy under the cﬂtena eontamed in section 404(r) of the CWA
are exempt from sectmn 404 gemm reqmrements, but may be subject to other state or
]:?‘edaml reqmrements : :

Section 323.5 - Program transfgr to states.

Section 404(h) of the CWA ailnws the Administrator of the Environmental Protection Agency
(EPA) to transfer administration of the section 404 permit program for discharges into certain
waters of the United States to qualified states. ('I‘he program cannot be transferred for those

waters which are presenﬂy used, or are susceptible to use in their natural condition or by
reasenabie ampravement asa; means to transport interstate or. foreign commer e shoreward to!
- -then h wat ncluding all waters which are. subject to the ebb and flow of the
'tlde shoreward to 'the high txdc line, mc}udmg wetlands adjacent thereto). See 40 CFR Parts 233
and 124 for pmwdurai regulations for transferring Section 404 programs to states. Once a state's
404 program is approved and in effect, the Corps of Engineers will suspend processing of section
404 applications in the appkcable waters and will transfer pending applications to the state agency .
responsible for administering the program. District engineers will assist EPA and the states in any
way practicable to effect transfer and mi] develop a;;propnate procedures to ensure orderly and
expeditious transfer,

Sectmn 323.6 - Specxal pshcies aaﬁ precedures.

(a) The Secretary of the Army has delegated to the Chief of Engineers the authority to
issue or deny section 404 permits. The district engineer will review applications for permits
for the discharge of dredged or fill material into waters of the United States in accordance
with guidelines promulgated by the Administrator, EPA, under authority of section
404(b)(1) of the CWA. (see 40 CFR Part 230.) Subject to consideration of any economic
impact on navigation and anchorage pursuant to section 404(b)(2), a permit will be denied if
the discharge that would be authorized by such a permit would not comply with the
404(b)(1) guidelines. If the district engineer determines that the proposed discharge would
comply with the 404(b)(1) guidelines, he will grant the permit unless issuance would be
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contrary to the public interest.

(b) The Corps will not issue a permit where the regional administrator of EPA has
notified the district engineer and applicant in writing pursuant to 40 CFR 231. 3(a)(1) that
he intends to issue a public notice of 2. pmposed determination to prohibit or withdraw the
specification, or to deny, restrict or withdraw the use for specification, of any defined area as

a disposal site in accordance with section 404(c) of the Clean Water Act. However the Corps

will continue to camplete the administrative processing of the application while the section
404(c) procedures are underway including completion of final coordination with EPA under

33 CFR Part 325.

RETURN HOME
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